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OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 630
RIN 3206-AK72

Absence and Leave; SES Annual
Leave

AGENCY: Office of Personnel
Management.

ACTION: Interim rule with request for
comments.

SUMMARY: The Office of Personnel
Management is issuing interim
regulations to implement a provision of
the Federal Workforce Flexibility Act of
2004 which provides a higher annual
leave accrual rate of 1 day (8 hours) per
biweekly pay period for members of the
Senior Executive Service, employees in
senior-level and scientific or
professional positions, and other
employees covered by equivalent pay
systems.

DATES: Effective Date: The interim
regulations will become effective on
March 21, 2005.

Comment Date: Comments must be
received on or before May 20, 2005.
ADDRESSES: Send or deliver written
comments to Donald J. Winstead,
Deputy Associate Director for Pay and
Performance Policy, Division for
Strategic Human Resources Policy,
Office of Personnel Management, Room
7H31, 1900 E Street, NW., Washington,
DC 20415-8200; by FAX at: (202) 606—
0824, or by e-mail at pay-performance-
policy@opm.gov.

FOR FURTHER INFORMATION CONTACT:
Sharon Dobson by telephone at (202)
606—2858; by fax at (202) 606—0824; or
by e-mail at pay-performance-
policy@opm.gov.

SUPPLEMENTARY INFORMATION: The Office
of Personnel Management (OPM) is
issuing interim regulations to
implement section 202(b) of the Federal

Workforce Flexibility Act of 2004 (Pub.
L. 108-411, October 30, 2004). Section
202(b) amends 5 U.S.C. 6303 to add a
new section (f) to provide that members
of the Senior Executive Service (SES),
employees in senior-level (SL) and
scientific or professional (ST) positions,
and employees covered by an equivalent
pay system, as determined by OPM,
who are covered by the Federal annual
and sick leave program established
under chapter 63 of title 5, United States
Code, will accrue annual leave at the
rate of 1 day (8 hours) for each full
biweekly pay period, without regard to
their length of service in the Federal
Government. Under 5 U.S.C. 6311, OPM
has general authority to issue
regulations necessary to administer the
Federal annual and sick leave program
established under chapter 63 of title 5,
United States Code. We have amended
the regulations at 5 CFR 630.301(a) to
reflect the new annual leave accrual rate
for members of the SES and employees
in SL/ST positions.

The higher annual leave accrual rate
became effective on October 30, 2004
(the date of enactment of the Federal
Workforce Flexibility Act of 2004).
Section 6303 of title 5, United States
Code, provides that employees accrue
annual leave on the basis of full
biweekly pay periods. Since the annual
leave accrual rate changed during the
October 17-30, 2004, pay period,
agencies must credit annual leave
accruals at the 8-hour accrual rate for
affected employees who are employed
for the full pay period beginning on
October 17, 2004.

Section 202(b) provides OPM with the
authority to provide the 8-hour annual
leave accrual rate to employees covered
by a pay system that is equivalent to the
SES pay system or the SL/ST pay
system, as determined by OPM. We
have extended coverage of the higher
annual leave accrual rate to employees
in the Senior Foreign Service, the
Defense Intelligence Senior Executive
Service, the Senior Cryptologic
Executive Service, the Federal Bureau of
Investigation and Drug Enforcement
Administration Senior Executive
Service, and the Senior Intelligence
Service. (See http://www.opm.gov/oca/
compmemo/2004/2004-23.asp.) In
addition, we have approved agency
requests to extend coverage to
additional categories of employees
which OPM has determined are covered

by pay systems that are equivalent to the
SES or SL/ST pay system. A list of the
additional categories of employees to
which OPM has extended coverage of
the higher annual leave accrual rate is
posted on OPM’s Web site in the fact
sheet titled “Annual Leave Accrual
Rates for the Senior Executive Service,
Senior-Level and Scientific or
Professional Positions, or Equivalent
Positions” at http://www.opm.gov.oca/
leave/HTML/ANNUAL.asp.

The law and the interim regulations at
5 CFR 630.301(b) allow the head of an
agency to request that OPM authorize
the 8-hour annual leave accrual rate for
additional categories of employees who
hold positions in pay systems
determined by OPM to be equivalent to
the SES pay system or the SL/ST pay
system. Such a request must include
documentation that the affected pay
system is equivalent to the SES or SL/
ST pay system because it meets all three
of the following conditions:

1. Pay rates are established under an
administratively determined (AD) pay
system that was created under a
separate statutory authority. If an AD
position has a single rate of pay
established under an authority outside
of 5 U.S.C. chapters 51 and 53, that
single rate (excluding locality pay) must
be higher than the rate for GS-15, step
10 (excluding locality pay). If an AD
position is paid within a rate range
established under an authority outside
of 5 U.S.C. chapters 51 and 53, the
minimum rate of the rate range
(excluding locality pay) must be at least
equal to the minimum rate for the SES
and SL/ST pay systems (120 percent of
the rate for GS—15, step 1, excluding
locality pay), and the maximum rate of
the rate range (excluding locality pay)
must be at least equal to the rate for
level IV of the Executive Schedule.

2. Covered positions are equivalent to
a “Senior Executive Service position” as
defined in 5 U.S.C. 3132(a)(2), a senior-
level position (i.e., a non-executive
position that is classified above GS—15,
such as a high-level special assistant or
a senior attorney in a highly-specialized
field who is not a manager, supervisor,
or policy advisor), or a scientific or
professional position as described in 5
U.S.C. 3104; and

3. Covered positions are subject to a
performance appraisal system
established under 5 U.S.C. chapter 43
and 5 CFR part 430, subparts B and C,
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or other applicable legal authority, for
planning, monitoring, developing,
evaluating, and rewarding employee
performance.

If OPM approves an agency’s request
to extend coverage of the higher annual
leave accrual rate to additional
categories of employees, the change to
the higher accrual rate will become
effective for the pay period during
which OPM approves the agency’s
request. As coverage is approved for
additional categories of employees, they
will be added to the list of approved
categories at http://www.opm.gov.oca/
leave/HTML/ANNUAL.asp.

The higher annual leave accrual rate
applies only to an employee who holds
a position covered by the SES or SL/ST
pay system or a position covered by a
pay system determined by OPM to be
equivalent to the SES or SL/ST pay
system. An employee who moves from
a covered pay system to a noncovered
pay system is no longer entitled to the
higher annual leave accrual rate. In such
a case, the employee’s annual leave
accrual rate must be determined based
on his or her length of Federal service,
as provided in 5 U.S.C. 6303(a).
Agencies must continue to follow
current guidance in determining the
service computation date for leave for
current and newly appointed members
of the SES, employees in SL/ST
positions, and employees who hold
positions in equivalent pay systems.

Waiver of Notice of Proposed
Rulemaking and Delayed Effective Date

Pursuant to 5 U.S.C. 553(b)(3)(B), I
find that good cause exists for waiving
the general notice of proposed
rulemaking. Also, pursuant to 5 U.S.C.
553(d)(3), I find that good cause exists
for making this rule effective in less
than 30 days. These regulations
implement a provision of Public Law
108-411, which became effective on
October 30, 2004. The waiver of the
requirements for proposed rulemaking
and a delay in the effective date is
necessary to ensure timely
implementation of the law as intended
by Congress.

E.O. 12866, Regulatory Review

This rule has been reviewed by the
Office of Management and Budget in
accordance with E.O. 12866.

Regulatory Flexibility Act

I certify that these regulations will not
have a significant economic impact on
a substantial number of small entities
because they will apply only to Federal
agencies and employees.

List of Subjects in 5 CFR Part 630
Government employees.

Office of Personnel Management.
Dan G. Blair,
Acting Director.

m Accordingly, OPM is amending 5 CFR
part 630 as follows:

PART 630—ABSENCE AND LEAVE

m 1. The authority citation for part 630 is
revised to read as follows:

Authority: 5 U.S.C. 6311; 630.301 also
issued under Pub. L. 103-356, 108 Stat. 3410
and Pub. L. 108-411, 118 Stat 2312; 630.303
also issued under 5 U.S.C. 6133(a); 630.306
and 630.308 also issued under 5 U.S.C.
6304(d)(3), Pub. L. 102-484, 106 Stat. 2722,
and Pub. L. 103-337, 108 Stat. 2663; subpart
D also issued under Pub. L. 103-329, 108
Stat. 2423; 630.501 and subpart F also issued
under E.O. 11228, 30 FR 7739, 3 CFR, 1974
Comp., p. 163; subpart G also issued under
5 U.S.C. 6305; subpart H also issued under
5 U.S.C. 6326; subpart I also issued under 5
U.S.C. 6332, Pub. L. 100-566, 102 Stat. 2834,
and Pub. L. 103-103, 107 Stat. 1022; subpart
J also issued under 5 U.S.C. 6362, Pub. L.
100-566, and Pub. L. 103—-103; subpart K also
issued under Pub. L. 105-18, 111 Stat. 158;
subpart L also issued under 5 U.S.C. 6387
and Pub. L. 103-3, 107 Stat. 23; and subpart
M also issued under 5 U.S.C. 6391 and Pub.
L. 102-25, 105 Stat. 92.

Subpart C—Annual Leave

m 2. In § 630.301, the section heading is
revised, paragraphs (a), (b), (c), (d), and
(e) are redesignated as paragraphs (e), (f),
(g), (h), and (i), respectively, and new
paragraphs (a), (b), (c), and (d) are added
to read as follows:

§630.301 Annual leave accrual and
accumulation—Senior Executive Service.

(a) Annual leave accrues at the rate of
1 day (8 hours) for each full biweekly
pay period for an employee who is
covered by 5 U.S.C. 6301, who is
employed for the full pay period, and
who—

(1) Holds a position in the Senior
Executive Service (SES) which is subject
to 5 U.S.C. 5383; or

(2) Holds a senior-level (SL) or
scientific or professional (ST) position
which is subject to 5 U.S.C. 5376.

(b) The head of an Executive agency
may request that OPM authorize an
annual leave accrual rate of 1 full day
(8 hours) for each biweekly pay period
for additional categories of employees
who are covered by 5 U.S.C. 6301 and
who hold positions that are determined
by OPM to be equivalent to positions
subject to the pay systems under 5
U.S.C. 5383 or 5376. Such a request
must include documentation that the
affected pay system is equivalent to the
SES or SL/ST pay system because it

meets all three of the following
conditions:

(1) Pay rates are established under an
administratively determined (AD) pay
system that was created under a
separate statutory authority. If an AD
position has a single rate of pay
established under an authority outside
of 5 U.S.C. chapters 51 and 53, that
single rate (excluding locality pay) must
be higher than the rate for GS-15, step
10 (excluding locality pay). If an AD
position is paid within a rate range
established under an authority outside
of 5 U.S.C. chapters 51 and 53, the
minimum rate of the rate range
(excluding locality pay) must be at least
equal to the minimum rate for the SES
and SL/ST pay systems (120 percent of
the rate for GS-15, step 1, excluding
locality pay), and the maximum rate of
the rate range (excluding locality pay)
must be at least equal to the rate for
level IV of the Executive Schedule;

(2) Covered positions are equivalent
to a “Senior Executive Service position”
as defined in 5 U.S.C. 3132(a)(2), a
senior-level position (i.e., a non-
executive position that is classified
above GS—15, such as a high-level
special assistant or a senior attorney in
a highly-specialized field who is not a
manager, supervisor, or policy advisor),
or a scientific or professional position as
described in 5 U.S.C. 3104; and

(3) Covered positions are subject to a
performance appraisal system
established under 5 U.S.C. chapter 43
and 5 CFR part 430, subparts B and C,
or other applicable legal authority, for
planning, monitoring, developing,
evaluating, and rewarding employee
performance.

(c) If OPM approves an agency’s
request to cover additional categories of
employees, the higher annual leave
accrual rate will become effective for the
pay period during which OPM approves
the agency’s request. Agencies must
credit annual leave at the 8-hour accrual
rate for affected employees who are
employed for the full pay period.

(d) An employee who moves to a
position not covered by this section will
no longer be entitled to the higher
annual leave accrual rate established
under paragraph (a) or (b) of this
section, except as provided in 5 U.S.C.
6303(a). Upon movement to a
noncovered position, an employee’s
annual leave accrual rate must be
determined based on his or her years of
creditable service, as provided in 5
U.S.C. 6303(a).

* * * * *

m 3.In §630.301, in newly redesignated
paragraph (f)(2), remove the phrase “in
paragraph (a) of this section” and add in
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its place ““in paragraph (e) of this
section”’.

m 4.In §630.301, in newly redesignated
paragraphs (g) and (i), remove the phrase
“under paragraph (d) of this section” and
add in its place “under paragraph (h) of
this section” wherever it occurs.

[FR Doc. 05-5508 Filed 3—18-05; 8:45 am]
BILLING CODE 6325-39-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 13

Rules of Practice in FAA Civil Penalty
Actions

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule; technical
amendment.

SUMMARY: The FAA amended the
procedural regulations governing the
assessment of civil penalties against
persons other than individuals acting as
pilots, flight engineers, mechanics or
repairmen in a notice published in the
Federal Register on February 18, 2005.
We explained in the preamble of that
notice that we were amending the
procedural rules to provide the FAA
Hearing Docket’s new address and new
instructions on filing of documents. We
inadvertently failed to amend the rule
about filing an appeal, to include the
new address informtion. We are now
making that inadvertently omitted
amendment.

DATES: This rule is effective on March
21, 2005.

FOR FURTHER INFORMATION CONTACT:
Vicki Leemon, Office of the Chief
Counsel, Adjudication Branch, 800
Independence Avenue, SW.,
Washington, DC 20591; telephone 202/
385—-8227.

SUPPLEMENTARY INFORMATION:

Background

The Administrator may impose a civil
penalty against a person other than an
individual acting as a pilot, flight
engineer, mechanic, or repairman, after
notice and an opportunity for a hearing
on the record, for violations cited in 49
U.S.C. 46301(d)(2) or 47531. 49 U.S.C.
46301(d)(7)(A) and 47531. These
violations, in general, involve aviation
safety issues. Also, under 49 U.S.C.
5123 and 49 CFR 1.47(k), the
Administrator may, after notice and an
opportunity for a hearing, assess a civil
penalty against any person who
knowingly violates the Federal

hazardous materials transportation law,
49 U.S.C. chapter 51, or any of its
implementing regulations. The rules
governing proceedings in these civil
penalty cases are set forth in 14 CFR
13.16 and 14 CFR part 13, subpart G. We
recently amended those rules to, among
other things, provide the new address of
the FAA Hearing Docket. 70 FR 8236,
February 18, 2005. As we explained in
the February 18, 2005, notice, the FAA
Hearing Docket is now located in Room
2014 of the Wilbur Wright Building, 600
Independence Avenue, SW.,
Washington, DC 20591. Anyone hand-
delivering a document for filing should
go to the Wilbur Wright Building at the
above address. Packages sent by
expedited courier to the Hearing Docket
should be addressed as follows: Hearing
Docket, Federal Aviation
Administration, 600 Independence
Avenue, SW., Wilbur Wright Building—
Room 2014, Washington, DC 20591; Att:
Hearing Docket Clerk, AGC—430.

As explained further in the February
18, 2005, notice, all envelopes and
packages sent by U.S. Mail to
individuals in the Wilbur Wright
Building are processed by the FAA
Headquarters’ mail room staff located at
800 Independence Avenue, SW.,
Washington, DC 20591. Consequently,
anyone using U.S. Mail to file a
document should use the following
address: Hearing Docket, Federal
Aviation Administration, 800
Independence Avenue, SW.,
Washington, DC 20591; Att: Hearing
Docket Clerk, AGC—430, Wilbur Wright
Building—Room 2014.

We explained in the February 18,
2005, notice that we were revising
several sections of 14 CFR part 13,
subpart G—including 14 CFR 13.233—
to include this new information.
However, we failed to include the actual
revision in the notice. This technical
amendment is intended to correct that
omission from the previous revision.

Procedural Matters

In general, under the APA, 5 U.S.C.
533, agencies must publish regulations
for public comment and give the public
at least 30 days notice before adopting
regulations. There is an exception to
these requirements if the agency for
good cause finds that notice and public
procedure are impracticable,
unnecessary, or contrary to the public
interest. In this case, the FAA finds that
notice and comment requirements are
unnecessary due to the administrative
nature of the changes. It is in the public
interest that the revision to 14 CFR
13.233 takes effect promptly so that
anyone appealing from an
administrative law judge’s initial

decision or order knows the correct
address to use for the Hearing Docket.
This revision was inadvertently omitted
during the prevision revision. The
amendments set forth in this notice do
not affect the rights or duties of any
regulated entity.

List of Subjects in 14 CFR Part 13

Administrative practice and
procedure, Air transportation, Aviation
safety, Hazardous materials
transportation, Investigations, Law
enforcement, Penalties.

The Amendments

m Accordingly, the Federal Aviation
Administration amends part 13 of title
14, Code of Federal Regulations as
follows:

PART 13—INVESTIGATIVE AND
ENFORCEMENT PROCEDURES

m 1. The authority citation for part 13
continues to read as follows:

Authority: 18 U.S.C. 6002; 28 U.S.C. 2461
(note); 49 U.S.C. 106(g), 5121-5124, 40113—
40114, 4410344106, 44702—44703, 44709—
44710, 44713, 46101-46110, 46301-46316,
46318, 46501-46502, 46504—46507, 47106,
47111,47112, 47122, 47306, 47531-47532;
49 CFR 1.47.

m 2. Amend § 13.233 by revising the
second sentence of paragraph (a) to read
as follows:

§13.233 Appeal from initial decision.

(a) * * * A party must file the notice
of appeal in the FAA Hearing Docket
using the appropriate address listed in
§13.210(a). * * *

* * * * *

Issued in Washington, DC on March 15,
2005.

Rebecca MacPherson,

Assistant Chief Counsel for Regulations.
[FR Doc. 05-5439 Filed 3—18-05; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2005-20025; Directorate
Identifier 2004—NM-208-AD; Amendment
39-14016; AD 2005-06-08]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A330, A340-200, and A340-300 Series
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).
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ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for all
Airbus Model A330, A340-200, and
A340-300 series airplanes. This AD
requires repetitive inspections of a
certain bracket that attaches the flight
deck instrument panel to the airplane
structure; replacement of the bracket
with a new, improved bracket; and
related investigative and corrective
actions if necessary. This AD is
prompted by reports of cracking of a
certain bracket that attaches the flight
deck instrument panel to the airplane
structure. We are issuing this AD to
detect and correct a cracked bracket.
Failure of this bracket, combined with
failure of the horizontal beam, could
result in collapse of the left part of the
flight deck instrument panel, and
consequent reduced controllability of
the airplane.

DATES: This AD becomes effective April
25, 2005.

The incorporation by reference of
certain publications listed in the AD is
approved by the Director of the Federal
Register as of April 25, 2005.
ADDRESSES: For service information
identified in this AD, contact Airbus, 1
Rond Point Maurice Bellonte, 31707
Blagnac Cedex, France.

Docket: The AD docket contains the
proposed AD, comments, and any final
disposition. You can examine the AD
docket on the Internet at http://
dms.dot.gov, or in person at the Docket
Management Facility office between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The
Docket Management Facility office
(telephone (800) 647—-5227) is located on
the plaza level of the Nassif Building at
the U.S. Department of Transportation,
400 Seventh Street, SW., room PL—401,
Washington, DC. This docket number is
FAA-2005-20025; the directorate
identifier for this docket is 2004—NM—
208-AD.

FOR FURTHER INFORMATION CONTACT: Tim
Backman, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2797;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: The FAA
proposed to amend 14 CFR Part 39 with
an AD for all Airbus Model A330,
A340-200, and A340-300 series
airplanes. That action, published in the
Federal Register on January 12, 2005
(70 FR 2067), proposed to require
repetitive inspections of a certain
bracket that attaches the flight deck
instrument panel to the airplane

structure; replacement of the bracket
with a new, improved bracket; and
related investigative and corrective
actions if necessary.

Comments

We provided the public the
opportunity to participate in the
development of this AD. No comments
have been submitted on the proposed
AD or on the determination of the cost
to the public.

Clarification of Final Rule

We have revised paragraphs (i)(3)(i)
and (i)(3)(ii) to clarify that the
compliance times are relative to the
replacement of a certain bracket that
attaches the flight deck instrument
panel to the airplane structure.

Conclusion

We have carefully reviewed the
available data, and determined that air
safety and the public interest require
adopting the AD with the changes
described previously. We have
determined that these changes will
neither increase the economic burden
on any operator nor increase the scope
of the AD.

Costs of Compliance

This AD will affect about 19 Model
A330 series airplanes of U.S. registry.
The required inspection will take about
1 work hour per airplane, per inspection
cycle, at an average labor rate of $65 per
work hour. Based on these figures, the
estimated cost of the AD for U.S.
operators is $1,235, or $65 per airplane,
per inspection cycle.

There are currently no affected Model
A340-200 or —300 series airplanes of
U.S. registry. However, if one of these
airplanes is imported and put on the
U.S. Register in the future, this cost
estimate will also apply to those
airplanes.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation

is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD. See the ADDRESSES section for
a location to examine the regulatory
evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2005-06-08 Airbus: Amendment 39-14016.
Docket No. FAA-2005-20025;
Directorate Identifier 2004—-NM-208-AD.

Effective Date

(a) This AD becomes effective April 25,

2005.

Affected ADs

(b) None.
Applicability
(c) This AD applies to all Airbus Model

A330, A340-200, and A340-300 series
airplanes; certificated in any category.
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Unsafe Condition

(d) This AD was prompted by reports of
cracking of a certain bracket that attaches the
flight deck instrument panel to the airplane
structure. We are issuing this AD to detect
and correct a cracked bracket. Failure of this
bracket, combined with failure of the
horizontal beam, could result in collapse of
the left part of the flight deck instrument
panel, and consequent reduced
controllability of the airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Service Bulletin Reference

(f) The term “‘service bulletin,” as used in
this AD, means the Accomplishment
Instructions of Airbus Service Bulletins
A330-25-3227 (for Model A330 series
airplanes); and A340-25-4230 (for Model
A340-200 and —300 series airplanes); both
including Appendix 01; and both dated June
17, 2004; as applicable.

Initial Inspection

(g) At the applicable time specified in
paragraph (g)(1) or (g)(2) of this AD, perform
a detailed inspection of the bracket having
part number (P/N) F2511012920000, which
attaches the flight deck instrument panel to
airplane structure, in accordance with the
service bulletin.

(1) For Model A330 series airplanes: Prior
to the accumulation of 16,500 total flight
cycles, or within 60 days after the effective
date of this AD, whichever is later.

(2) For Model A340-200 and —300 series
airplanes: Prior to the accumulation of 9,700
total flight cycles, or within 2,700 flight
cycles after the effective date of this AD,
whichever is later.

Note 1: For the purposes of this AD, a
detailed inspection is: “An intensive
examination of a specific item, installation,
or assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at an intensity deemed appropriate.
Inspection aids such as mirror, magnifying
lenses, etc., may be necessary. Surface
cleaning and elaborate procedures may be
required.”

No Cracking/Repetitive Inspections

(h) If no cracking is found during the initial
inspection required by paragraph (g) of this
AD: Repeat the inspection thereafter at the
applicable interval specified in paragraph
(h)(1) or (h)(2) of this AD.

(1) For Model A330 series airplanes:
Intervals not to exceed 13,800 flight cycles.

(2) For Model A340-200 and —300 series
airplanes: Intervals not to exceed 7,000 flight
cycles.

Crack Found/Replacement, Reporting, and
Repetitive Inspections

(i) If any cracking is found during any
inspection required by paragraph (g) or (h) of
this AD: Do the actions in paragraphs (i)(1),
(1)(2), and (i)(3) of this AD, except as
provided by paragraph (j) of this AD.

(1) Before further flight: Replace the
cracked bracket with a new, improved
bracket having P/N F2511012920095, in
accordance with the service bulletin.

(2) Within 30 days after performing the
inspection, or within 30 days after the
effective date of this AD, whichever is later:
Report the cracked fitting to Airbus,
Department AI/SE-A21, 1 Rond Point
Maurice Bellonte, 31707 Blagnac Cedex,
France. The report must include the airplane
serial number, the number of flight cycles
and flight hours on the airplane, the date of
the inspection, and whether both flanges of
a bracket are broken. Submitting Appendix
01 of the applicable service bulletin is
acceptable for compliance with this
paragraph. Under the provisions of the
Paperwork Reduction Act of 1980 (44 U.S.C.
3501 et seq.), the Office of Management and
Budget (OMB) has approved the information
collection requirements contained in this AD
and has assigned OMB Control Number
2120-0056.

(3) Inspect the replaced bracket at the time
specified in paragraph (i)(3)(i) or (i)(3)(ii) of
this AD. Then, do repetitive inspections or
replace the bracket as specified in paragraph
(h) or (i) of this AD, as applicable.

(i) For Model A330 series airplanes: Within
16,500 flight cycles after replacing the
bracket.

(i1) For Model A340-200 and —300 series
airplanes: Within 9,700 flight cycles after
replacing the bracket.

(j) If both flanges of a bracket are broken:
Before further flight, replace the bracket as
specified in paragraph (i)(1) and perform any
applicable related investigative and
corrective actions (which may include
inspections for damage to surrounding
structure caused by the broken bracket, and
corrective actions for any damage that is
found), in accordance with a method
approved by the Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA; or the Direction Générale
de I’Aviation Civile (DGAC) (or its delegated
agent).

Alternative Methods of Compliance
(AMOGs)

(k) The Manager, International Branch,
ANM-116, has the authority to approve
AMOCG:s for this AD, if requested in
accordance with the procedures found in 14
CFR 39.19.

Related Information

(1) French airworthiness directives F—
2004—-140 and F—-2004—-141, both dated
August 18, 2004, also address the subject of
this AD.

Material Incorporated by Reference

(m) You must use Airbus Service Bulletin
A330-25-3227, including Appendix 01,
dated June 17, 2004; or Airbus Service
Bulletin A340-25-4230, including Appendix
01, dated June 17, 2004; as applicable; to
perform the actions that are required by this
AD, unless the AD specifies otherwise. The
Director of the Federal Register approves the
incorporation by reference of these
documents in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. For copies of the
service information, contact Airbus, 1 Rond

Point Maurice Bellonte, 31707 Blagnac
Cedex, France. For information on the
availability of this material at the National
Archives and Records Administration
(NARA), call (202) 741-6030, or go to:
http://www.archives.gov/federal_register/
code_of _federal_regulations/
ibr_locations.html.

You may view the AD docket at the Docket
Management Facility, U.S. Department of
Transportation, 400 Seventh Street SW, room
PL—401, Nassif Building, Washington, DC.

Issued in Renton, Washington, on March 8,
2005.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 05-5297 Filed 3—18-05; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2004—-19945; Directorate
Identifier 2004—-NM—22-AD; Amendment 39—
14017; AD 2005-06-09]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 747-200B, 747—200C, 747—-200F,
747-300, and 747SR Series Airplanes
Equipped With General Electric (GE)
CF6-45 or -50 Series Engines

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
Boeing Model 747-200B, 747-200C,
747-200F, 747-300, and 747SR series
airplanes, equipped with GE CF6—45 or
—50 series engines. This AD requires
modifying the side cowl assemblies on
the engines by replacing existing wear
plates with new extended wear plates
and installing new stop fittings. This AD
is prompted by reports of a gap at the
interface of the lower portion of the side
cowl and the aft flange of the thrust
reverser. We are issuing this AD to
prevent an excessive quantity of air
from entering the fire zone that
surrounds the engine, which, in the
event of an engine fire, could result in
an inability to control or extinguish the
fire.

DATES: This AD becomes effective April
25, 2005.

The incorporation by reference of
certain publications listed in the AD is
approved by the Director of the Federal
Register as of April 25, 2005.
ADDRESSES: For service information
identified in this AD, contact Boeing



13348

Federal Register/Vol. 70, No. 53/Monday, March 21, 2005/Rules and Regulations

Commercial Airplanes, P.O. Box 3707,
Seattle, Washington 98124-2207.

Docket: The AD docket contains the
proposed AD, comments, and any final
disposition. You can examine the AD
docket on the Internet at http://
dms.dot.gov, or in person at the Docket
Management Facility office between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The
Docket Management Facility office
(telephone (800) 647—-5227) is located on
the plaza level of the Nassif Building at
the U.S. Department of Transportation,
400 Seventh Street, SW., room PL—401,
Washington, DC. This docket number is
FAA-2004-19945; the directorate
identifier for this docket is 2004—NM—
22-AD.

FOR FURTHER INFORMATION CONTACT: Dan
Kinney, Aerospace Engineer, Propulsion

Branch, ANM-140S, FAA, Seattle
Aircraft Certification Office, 1601 Lind
Avenue, SW., Renton, Washington
98055—4056; telephone (425) 917-6499;
fax (425) 917-6590.

SUPPLEMENTARY INFORMATION: The FAA
proposed to amend 14 CFR Part 39 with
an AD for certain Boeing Model 747-
200B, 747-200C, 747—-200F, 747-300,
and 747SR series airplanes, equipped
with General Electric CF6—45 or —50
series engines. That action, published in
the Federal Register on January 3, 2005
(70 FR 51), proposed to require
modifying the side cowl assemblies on
the engines by replacing existing wear
plates with new extended wear plates
and installing new stop fittings.

Comments

We provided the public the
opportunity to participate in the

ESTIMATED COSTS

development of this AD. We have
considered the single comment that has
been submitted on the proposed AD.
The commenter supports the proposed
AD.

Conclusion

We have carefully reviewed the
available data, including the comment
that has been submitted, and
determined that air safety and the
public interest require adopting the AD
as proposed.

Costs of Compliance

There are about 140 airplanes of the
affected design in the worldwide fleet.
This AD affects about 38 airplanes of
U.S. registry. The following table
provides the estimated costs for U.S.
operators to comply with this AD.

Average ;
Action r\’gﬂ?; labor rate Parts COStlgﬁ; alr | Fleet cost
per hour P
Modification per Boeing Service Bulletin 747-71-2300, Revision 1 ............... 72 $65 $25,736 $30,416 $1,155,808

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD. See the ADDRESSES section for
a location to examine the regulatory
evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2005-06-09 Boeing: Amendment 39-14017.
Docket No. FAA-2004—-19945;
Directorate Identifier 2004—-NM—-22—-AD.

Effective Date

(a) This AD becomes effective April 25,
2005.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Boeing Model 747—
200B, 747-200C, 747—-200F, 747-300, and
747SR series airplanes; certificated in any

category; equipped with General Electric
CF6-45 or —50 series engines.

Unsafe Condition

(d) This AD was prompted by reports of a
gap at the interface of the lower portion of
the side cowl and the aft flange of the thrust
reverser. We are issuing this AD to prevent
an excessive quantity of air from entering the
fire zone that surrounds the engine, which,
in the event of an engine fire, could result in
an inability to control or extinguish the fire.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Modification

(f) Within 24 months after the effective
date of this AD: Modify the side cowl
assemblies on the engines by replacing
existing wear plates with new extended wear
plates and installing new stop fittings, by
doing all actions according to the
Accomplishment Instructions of Boeing
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Service Bulletin 747-71-2300, Revision 1,
dated October 30, 2003. Any applicable
corrective actions must be done before
further flight.

On Condition: Removal of Bulb Seals and
Other Specified Actions

(g) If bulb seals were installed on the
trailing edge of the fan thrust reverser in
accordance with Boeing Service Letter 747—
SL—-71-045: Concurrently with or before
further flight after accomplishing paragraph
(f) of this AD, remove the bulb seals, plug the
open holes in the trailing edge of the fan
thrust reverser, and adjust the cowl latches
as applicable, in accordance with Boeing
Service Letter 747—-SL-71-045-C, dated April
10, 2003.

Alternative Methods of Compliance
(AMOCs)

(h) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGC:s for this AD, if
requested in accordance with the procedures
found in 14 CFR 39.19.

Material Incorporated by Reference

(i) You must use Boeing Service Bulletin
747—71-2300, Revision 1, dated October 30,
2003; and Boeing Service Letter 747—SL-71—
045-C, including Attachment, dated April
10, 2003; as applicable, to perform the
actions that are required by this AD, unless
the AD specifies otherwise. The Director of
the Federal Register approves the
incorporation by reference of those
documents in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. For copies of the
service information, contact Boeing
Commercial Airplanes, P.O. Box 3707,
Seattle, Washington 98124-2207. For
information on the availability of this
material at the National Archives and
Records Administration (NARA), call (202)
741-6030, or go to: http://www.archives.gov/
federal_register/code_of_federal_regulations/
ibr_locations.html. You may view the AD
docket at the Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street, SW., room PL—401, Nassif
Building, Washington, DC.

Issued in Renton, Washington, on March 8,
2005.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 05-5298 Filed 3—18-05; 8:45 am]

BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2004-19535; Directorate
Identifier 2004—NM-78-AD; Amendment 39—
14020; AD 2005-06—-12]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 747-100, 747-100B, 747-100B
SUD, 747-200B, 747-300, 747SP, and
747SR Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is superseding an
existing airworthiness directive (AD),
which applies to certain Boeing Model
747-100, 747—100B, 747-100B SUD,
747-200B, 747-300, 747SP, and 747SR
series airplanes. That AD currently
requires one-time inspections for
cracking in certain upper deck floor
beams and follow-on actions. This new
AD expands the existing inspection area
and requires inspecting fastener holes in
certain areas of airplanes modified
previously, and taking corrective actions
if necessary. This action also defines
new sources for instructions for repairs
and post-modification/repair
inspections. This AD is prompted by
reports of fatigue cracking of the upper
chord of certain upper deck floor beams.
We are issuing this AD to find and fix
cracking in certain upper deck floor
beams, which could extend and sever
floor beams adjacent to the body frame
and result in rapid depressurization and
loss of controllability of the airplane.
DATES: This AD becomes effective April
25, 2005.

The incorporation by reference of
Boeing Service Bulletin 747-53A2459,
Revision 1, dated March 11, 2004, is
approved by the Director of the Federal
Register as of April 25, 2005.

On October 16, 2002 (67 FR 57510,
September 11, 2002), the Director of the
Federal Register approved the
incorporation by reference of Boeing
Alert Service Bulletin 747-53A2459,
dated January 11, 2001.

ADDRESSES: For service information
identified in this AD, contact Boeing
Commercial Airplanes, P.O. Box 3707,
Seattle, Washington 98124—2207.
Docket: The AD docket contains the
proposed AD, comments, and any final
disposition. You can examine the AD
docket on the Internet at http://
dms.dot.gov, or in person at the Docket
Management Facility office between 9

a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The
Docket Management Facility office
(telephone (800) 647—-5227) is located on
the plaza level of the Nassif Building at
the U.S. Department of Transportation,
400 Seventh Street, SW., room PL-401,
Washington, DC. This docket number is
FAA-2004-19535; the directorate
identifier for this docket is 2004—NM—
78—AD.

FOR FURTHER INFORMATION CONTACT: Ivan
Li, Aerospace Engineer, Airframe
Branch, ANM-120S, FAA, Seattle
Aircraft Certification Office, 1601 Lind
Avenue, SW., Renton, Washington
98055—4056; telephone (425) 917-6437;
fax (425) 917-6590.

SUPPLEMENTARY INFORMATION: The FAA
proposed to amend part 39 of the
Federal Aviation Regulations (14 CFR
Part 39) with an AD to supersede AD
2002—18-04, amendment 39—12878 (67
FR 57510, September 11, 2002). The
existing AD applies to certain Boeing
Model 747-100, 747—-100B, 747—-100B
SUD, 747-200B, 747-300, 747SP, and
747SR series airplanes. The proposed
AD was published in the Federal
Register on November 5, 2004 (69 FR
64525), to continue to require one-time
inspections for cracking in certain upper
deck floor beams and follow-on actions.
The proposed AD would expand the
existing inspection area, and would
require inspecting fastener holes in
certain areas of airplanes modified
previously, and taking corrective actions
if necessary. The proposed AD also
would define new sources for
instructions for repairs and post-
modification/repair inspections.

Comments

We provided the public the
opportunity to participate in the
development of this AD. We have
considered the comments that have
been submitted on the proposed AD by
a single commenter.

Request To Revise Delegation Language

The commenter requests that we
revise the proposed AD to change
references to approval of repairs or
alternative methods of compliance
(AMOCs) by Boeing Company
Designated Engineering Representatives
(DERSs). The commenter states that these
provisions should refer to approval by
Authorized Representatives (ARs) of the
Boeing Delegation Option Authorization
(DOA) Organization. The commenter
notes that, since the issuance of the
proposed AD, Boeing has received a
DOA.

We concur. We have revised
paragraphs (h)(1)(i), (h)(2), and (i) of this
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AD (which are restated requirements of
AD 2002-18-04) to delegate the
authority to approve a repair to a Boeing
Company DER or to an AR of the Boeing
DOA Organization. We have revised
paragraphs (m) and (0)(2) to delegate the
authority to approve a repair or an
AMOC to an AR of the Boeing DOA.

Request To Revise Note 2 to
Acknowledge Terminating Action

The commenter requests that we
revise Note 2 of the proposed AD, which
states:

There is no terminating action at this time
for the repetitive post-modification/repair
inspections in accordance with paragraph (i)
of this AD, and instructions for those
inspections are not provided in the original
issue of Boeing Alert Service Bulletin 747—
53A2459, dated January 11, 2001.

The commenter notes that paragraph (1)
of the proposed AD states that doing the
initial inspection required by that
paragraph terminates the repetitive
inspections required by paragraph (i).

We agree. Note 2 was carried over
with the other requirements of AD
2002—-18-04. We inadvertently failed to
revise the note to reflect the fact that
inspecting in accordance with
paragraph (1) of this AD terminates the
requirements of paragraph (i) of this AD.
We have revised Note 2 of this AD to
remove the statement that there is no
terminating action for the inspections in
paragraph (i) of this AD.

Request To Revise Paragraph (j)

The commenter requests that we
clarify paragraph (j) of the proposed AD
to specify that only the holes not
previously inspected in accordance with
Boeing Alert Service Bulletin 747—
53A2459, dated January 11, 2001, need
to be inspected in accordance with that
paragraph. The commenter points out
that paragraph (g) of the proposed AD
requires modifying the upper deck floor
beams at STA 340 and STA 360. If this

modification is not done at the time of
the inspection required by paragraph (f)
of the proposed AD, paragraph (g)
specifies that the inspection in
paragraph (f) must be repeated
immediately prior to accomplishing the
modification in paragraph (g). The
commenter notes that, after the effective
date of the AD, this repeat inspection
must be accomplished in accordance
with Boeing Service Bulletin 747—
53A2459, Revision 1, dated March 11,
2004. Thus, paragraph (j) need only
require the inspection of holes not
previously inspected by the original
issue of the service bulletin.

We agree with the commenter’s
intent, but we find that no change to
this AD is necessary to meet the
commenter’s intent. Paragraph (j) of the
proposed AD already specifies doing
“* * * inspections for cracking of the
fastener holes inboard of the body frame
that were not previously inspected on
the STA 340 and STA 360 upper deck
floor beams.” After further review,
however, we have determined that the
detailed inspection that would have
been required by paragraph (j) of this
AD is the same as the one required by
paragraph (f) of this AD. Therefore, we
have revised paragraph (j) of this AD to
remove the requirement to perform a
detailed inspection.

The commenter also requests that we
allow the inspections required by
paragraph (j) of the proposed AD to be
accomplished in accordance with Part 6
of the Accomplishment Instructions of
Boeing Service Bulletin 747-53A2459,
Revision 1. The commenter states no
rationale for its request.

We do not concur. We note that the
inspections and corrective actions
specified in Part 6 of the
Accomplishment Instructions of Boeing
Service Bulletin 747-53A2459, Revision
1, are applicable only to airplanes
modified in accordance with the initial
release of Boeing Alert Service Bulletin

ESTIMATED COSTS

747-53A2459. No change to the AD is
necessary in this regard.

Request To Revise Paragraph (1)

The commenter requests that we
revise paragraph (1) of the proposed AD
to acknowledge an equivalent
inspection for the purposes of
establishing the applicable compliance
time for the initial inspection specified
in Table 3 of the proposed AD. The
commenter states that an inspection in
accordance with Part 6, Figure 14, of
Boeing Service Bulletin 747-53A2459,
Revision 1, is equivalent to an
inspection in accordance with Figure 12
of Boeing Service Bulletin 747—
53A2459, Revision 1. The commenter
states that the same holes are covered by
Figure 14 and Figure 12, and the same
method is used for the inspection.

We concur, for the reasons stated by
the commenter. We have revised
paragraph (1) of this AD to specify that,
for the purposes of paragraph (1) and
Table 3 of this AD, an inspection in
accordance with Part 6, Figure 14, of the
Accomplishment Instructions of Boeing
Service Bulletin 747-53A2459, Revision
1, is equivalent to an inspection in
accordance with Part 5, Figure 12, of
that service bulletin.

Conclusion

We have carefully reviewed the
available data, including the comments
that have been submitted, and
determined that air safety and the
public interest require adopting the AD
with the changes described previously.
We have determined that these changes
will neither increase the economic
burden on any operator nor increase the
scope of the AD.

Costs of Compliance

This AD will affect about 433
airplanes worldwide. The following
table provides the estimated costs for
U.S. operators to comply with this AD.

Number
Action Work Iggggargfe Cost per of U.S.-reg- Fleet
hours per hour airplane istered air- cost
planes
Initial inspections (required by AD 2002—18-04) .......cccccvverierrerieerieninenns 8 $65 $520 125 $65,000
Modification/permanent repair (required by AD 2002—-18-04) ................ 24 65 1,560 125 195,000
Post-mod/repair inspection (required by AD 2002—-18-04) .........cccceeevenne 124 65 11,560 125 1195,000
One-time inspection of fastener holes inboard of the body frame (new
FEQUITEMENT) .ottt n e 24 65 1,560 N/A 21,560

1 Per inspection cycle.
2Per airplane.
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Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD. See the ADDRESSES section for
a location to examine the regulatory
evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing amendment 39-12878 (67 FR
57510, September 11, 2002), and by
adding the following new airworthiness
directive (AD):

2005-06-12 Boeing: Amendment 39-14020.
Docket No. FAA-2004-19535;
Directorate Identifier 2004—-NM-78—AD.

Effective Date

(a) This AD becomes effective April 25,
2005.

Affected ADs

(b) This AD supersedes AD 2002—-18-04,
amendment 39-12878.

Applicability

(c) This AD applies to Model 747-100,
747-100B, 747-100B SUD, 747—-200B, 747—
300, 747SP, and 747SR series airplanes; line
numbers 1 through 810 inclusive; certificated

in any category; and not equipped with a
nose cargo door.

Unsafe Condition

(d) This AD was prompted by reports of
fatigue cracking of the upper chord of certain
upper deck floor beams. We are issuing this
AD to find and fix cracking in certain upper
deck floor beams, which could extend and
sever floor beams adjacent to the body frame
and result in rapid depressurization and loss
of controllability of the airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Requirements of AD 2002-18-04

Inspections

(f) At the compliance time specified in
paragraph (f)(1) or (f)(2) of this AD, as
applicable, perform one-time detailed and
open-hole high-frequency eddy current
(HFEC) inspections for cracking in the upper
deck floor beams at station (STA) 340 and
STA 360, in accordance with Boeing Alert
Service Bulletin 747-53A2459, dated January
11, 2001; or Boeing Service Bulletin 747—
53A2459, Revision 1, dated March 11, 2004.
As of the effective date of this AD, only
Revision 1 may be used. For the purposes of
this AD, flight cycles with a cabin differential
pressure of 2.0 psi or less are not calculated
into the compliance thresholds specified in
this AD. However, all cabin pressure records
must be maintained for each airplane, and no
fleet averaging of cabin pressure is allowed.

Note 1: For the purposes of this AD, a
detailed inspection is: ““An intensive visual
examination of a specific structural area,
system, installation, or assembly to detect
damage, failure, or irregularity. Available
lighting is normally supplemented with a
direct source of good lighting at intensity
deemed appropriate by the inspector.
Inspection aids such as mirror, magnifying
lenses, etc., may be used. Surface cleaning

and elaborate access procedures may be
required.”

(1) For airplanes with 22,000 or fewer total
flight cycles as of October 16, 2002 (the
effective date of AD 2002—18-04): Do the
inspections prior to the accumulation of
16,000 total flight cycles, or within 1,500
flight cycles after October 16, 2002,
whichever is later.

(2) For airplanes with more than 22,000
total flight cycles as of the effective date of
this AD: Do the inspections within 500 flight
cycles after October 16, 2002.

Modification

(g) If no crack is found during the
inspections in accordance with paragraph (f)
of this AD: Within 5,000 flight cycles after
the initial inspections, modify the upper
deck floor beams at STA 340 and STA 360,
in accordance with Boeing Alert Service
Bulletin 747-53A2459, dated January 11,
2001; or Boeing Service Bulletin 747—
53A2459, Revision 1, dated March 11, 2004.
As of the effective date of this AD, only
Revision 1 may be used. If this modification
is not done before further flight after the
inspections required by paragraph (f) of this
AD, those inspections must be repeated one
time, immediately before accomplishing the
modification in this paragraph. If any crack
is found during these repeat inspections,
before further flight, accomplish paragraph
(h)(2) of this AD.

Repair

(h) If any crack is found during the
inspections in accordance with paragraph (f)
of this AD: Before further flight, repair in
accordance with either paragraph (h)(1) or
(h)(2) of this AD.

(1) Accomplish repairs in accordance with
paragraphs (h)(1)(i) and (h)(1)(ii) of this AD.

(i) Accomplish a time-limited repair
(including removing certain fasteners and the
existing strap, performing open-hole HFEC
inspections of the chord and web, stop-
drilling web cracks, replacing the outboard
section of the web, if applicable, and
installing new straps) in accordance with
Boeing Alert Service Bulletin 747-53A2459,
dated January 11, 2001; or Boeing Service
Bulletin 747-53A2459, Revision 1, dated
March 11, 2004; except where the service
bulletin specifies to contact Boeing for
appropriate action, repair in accordance with
a method approved by the Manager, Seattle
Aircraft Certification Office (ACO), FAA; or
in accordance with data meeting the type
certification basis of the airplane approved
by a Boeing Company Designated
Engineering Representative (DER), or an
Authorized Representative (AR) for the
Boeing Delegation Option Authorization
(DOA) Organization, who has been
authorized by the Manager, Seattle ACO, to
make those findings. For a repair method to
be approved as required by this paragraph,
the approval must specifically reference this
AD. As of the effective date of this AD, only
Revision 1 of the service bulletin may be
used.

(ii) Within 18 months or 1,500 flight cycles
after installation of the time-limited repair in
accordance with paragraph (h)(1)(i) of this
AD, whichever is first, do paragraph (h)(2) of
this AD.
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(2) Accomplish a permanent repair in
accordance with Boeing Alert Service
Bulletin 747-53A2459, dated January 11,
2001; or Boeing Service Bulletin 747—
53A2459, Revision 1, dated March 11, 2004;
except where the service bulletin specifies to
contact Boeing for appropriate action, repair
in accordance with a method approved by
the Manager, Seattle ACO; or in accordance
with data meeting the type certification basis
of the airplane approved by a Boeing
Company DER, or an AR for the Boeing DOA
Organization, who has been authorized by
the Manager, Seattle ACO, to make such
findings. For a repair method to be approved
as required by this paragraph, the approval
must specifically reference this AD. As of the
effective date of this AD, only Revision 1 of
the service bulletin may be used.

Repetitive Inspections: Post-Modification/
Repair

(i) Within 15,000 flight cycles after
modification of the upper deck floor beams
in accordance with paragraph (g) of this AD,
or after permanent repair of the upper deck
floor beams in accordance with paragraph (h)
of this AD, as applicable: Perform either
open-hole HFEC inspections for cracking of

fastener holes common to the upper chord,
reinforcement straps, and the body frame; or
surface HFEC inspections for cracking along
the lower edge of the upper chord of the floor
beam at the intersection with the body frame;
and repeat these inspections at the interval
specified in paragraph (i)(1) or (i)(2) of this
AD, as applicable, until the initial inspection
required by paragraph (1) of this AD is
complete. Perform these inspections and
repair any cracking found during these
inspections in accordance with a method
approved by the Manager, Seattle ACO, or in
accordance with data meeting the type
certification basis of the airplane approved
by a Boeing Company DER, or an AR for the
Boeing DOA Organization, who has been
authorized by the Manager, Seattle ACO, to
make such findings. For an inspection or
repair method to be approved as required by
this paragraph, the approval must
specifically reference this AD.

(1) If the most recent inspection used the
surface HFEC method: Repeat the inspection
within 1,000 flight cycles.

(2) If the most recent inspection used the
open-hole HFEC method: Repeat the
inspection every 3,000 flight cycles.

Note 2: Instructions for post-modification/
repair inspections are not provided in the
original issue of Boeing Alert Service
Bulletin 747-53A2459, dated January 11,
2001.

New Requirements of This AD

One-Time Inspection for Airplanes Inspected
Previously

(j) For airplanes on which the inspection
in paragraph (f) of this AD has been done
prior to the effective date of this AD in
accordance with Boeing Alert Service
Bulletin 747-53A2459, dated January 11,
2001, but the modification specified in
paragraph (g) or the permanent repair
specified in paragraph (h) of this AD has not
been done: At the applicable time specified
in Table 1 of this AD, do a one-time open-
hole HFEC inspection for cracking of the
fastener holes inboard of the body frame that
were not previously inspected on the STA
340 and STA 360 upper deck floor beams. Do
this inspection in accordance with Part 1 of
the Accomplishment Instructions of Boeing
Service Bulletin 747-53A2459, Revision 1,
dated March 11, 2004.

TABLE 1.—COMPLIANCE TIMES FOR PARAGRAPH (J)

Total number of accumulated flight
cycles as of the effective date of this AD

Compliance time

22,000 or fewer

22,001 or more

Within 5,000 flight cycles after the initial open-hole HFEC inspection for
cracking in accordance with paragraph (f) of this AD, or within 1,000
flight cycles after the effective date of this AD, whichever is later.

Prior to the accumulation of 25,000 total flight cycles, or within 1,000
flight cycles after the effective date of this AD, whichever is later.

One-Time Inspection for Airplanes Modified/
Repaired Previously

(k) For airplanes on which the
modification specified in paragraph (g) or the
permanent repair specified in paragraph (h)

of this AD has been done prior to the
effective date of this AD in accordance with
Boeing Alert Service Bulletin 747-53A2459,
dated January 11, 2001: At the applicable
time specified in Table 2 of this AD, do a
one-time open-hole HFEC inspection for

cracking of fastener holes common to the
modification straps, in accordance with Part
6 of the Accomplishment Instructions of
Boeing Service Bulletin 747-53A2459,
Revision 1, dated March 11, 2004.

TABLE 2.—COMPLIANCE TIMES FOR PARAGRAPH (K)

Total number of accumulated flight
cycles when the modification or permanent repair was done

Compliance time

22,000 or fewer

22,001 or more

ever is later.

ever is later.

Within 3,000 flight cycles after doing the modification or permanent re-
pair, or 1,000 flight cycles after the effective date of this AD, which-

Within 1,500 flight cycles after doing the modification or permanent re-
pair, or 1,000 flight cycles after the effective date of this AD, which-

Repetitive Inspections: Post-Modification/
Repair

(1) Do open-hole HFEC inspections for
cracking of the STA 340 and STA 360 upper
deck floor beams at fastener holes common
to the upper chord, reinforcement straps, and
body frame; or do surface HFEC inspections
for cracking along the lower edge of the
upper chord and reinforcement straps of the
floor beams. Do the applicable inspection in
accordance with Part 5 of the
Accomplishment Instructions of Boeing

Service Bulletin 747-53A2459, Revision 1,
dated March 11, 2004. Do the initial
inspections at the applicable times specified
in Table 3 of this AD, and repeat the
inspection at the applicable interval specified
in Figure 9 of the service bulletin.
Completing the initial inspection required by
this paragraph terminates the repetitive
inspections required by paragraph (i) of this
AD. For airplanes on which paragraph (i) of
this AD has not been done, doing the initial
inspection required by this paragraph at the

specified compliance time eliminates the
need to comply with paragraph (i) of this AD.
For the purposes of this paragraph and Table
3 of this AD, an inspection in accordance
with Part 6, Figure 14, of the
Accomplishment Instructions of Boeing
Service Bulletin 747-53A2459, Revision 1, is
equivalent to an inspection in accordance
with Part 5, Figure 12, of the
Accomplishment Instructions of Boeing
Service Bulletin 747-53A2459, Revision 1.
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TABLE 3.—COMPLIANCE TIMES FOR INITIAL INSPECTION REQUIRED BY PARAGRAPH (L)

For the inspections identified in the following
figures referenced in Figure 9 of the service
bulletin—

For these airplanes—

Do the inspection—

Figure 10 or 11

Figure 10 or 11

Figure 10 or 11

Figure 12 or 13

Airplanes not inspected previously in accord-
ance with paragraph (i) of this AD.

Airplanes inspected previously in accordance
with paragraph (i) of this AD using the sur-
face HFEC method for the most recent in-
spection.

Airplanes inspected previously in accordance
with paragraph (i) of this AD using the
open-hole HFEC method for the most re-
cent inspection.

All airplanes

Within 15,000 flight cycles after doing the
modification or permanent repair.

Within 1,000 flight cycles after the most recent
inspection.

Within 3,000 flight cycles after the most recent
inspection.

Within 6,000 flight cycles after doing the modi-
fication or permanent repair, or within 1,000
flight cycles after the effective date of this
AD, whichever is later.

Repair

(m) If any crack is found during any
inspection required by paragraph (j), (k), or
(1) of this AD: Before further flight, repair in
accordance with the Accomplishment
Instructions of Boeing Service Bulletin 747—
53A2459, Revision 1, dated March 11, 2004;
except where the service bulletin specifies to
contact Boeing for appropriate action, repair
in accordance with a method approved by
the Manager, Seattle ACO; or in accordance
with data meeting the type certification basis
of the airplane approved by an AR for the
Boeing DOA Organization who has been
authorized by the Manager, Seattle ACO, to
make such findings. For a repair method to
be approved, the approval must specifically
reference this AD.

Reporting Not Required

(n) Although Boeing Service Bulletin 747—
53A2459, Revision 1, dated March 11, 2004,
specifies to report certain body frame cracks
on certain airplanes, this AD does not
include that requirement.

Alternative Methods of Compliance (AMOCs)

(0)(1) The Manager, Seattle ACO, has the
authority to approve AMOG:s for this AD, if
requested using the procedures found in 14
CFR 39.19.

(2) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD, if it is approved by an
AR for the Boeing DOA Organization who
has been authorized by the Manager, Seattle
ACO, to make such findings.

(3) AMOCs approved previously in
accordance with AD 2002—-18-04 are
approved as alternative methods of
compliance with paragraphs (f), (g), (h), and
(i) of this AD.

Material Incorporated by Reference

(p) You must use Boeing Alert Service
Bulletin 747-53A2459, dated January 11,
2001; or Boeing Service Bulletin 747—
53A2459, Revision 1, dated March 11, 2004;
to perform the actions that are required by
this AD, unless the AD specifies otherwise.

(1) The Director of the Federal Register
approves the incorporation by reference of
Boeing Service Bulletin 747-53A2459,
Revision 1, dated March 11, 2004, in

accordance with 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) The Director of the Federal Register
previously approved the incorporation by
reference of Boeing Alert Service Bulletin
747-53A2459, dated January 11, 2001, as of
October 16, 2002 (67 FR 57510, September
11, 2002).

(3) The Director of the Federal Register
approves the incorporation by reference of
these documents in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. For copies of the
service information, contact Boeing
Commercial Airplanes, P.O. Box 3707,
Seattle, Washington 98124-2207. For
information on the availability of this
material at the National Archives and
Records Administration (NARA), call (202)
741-6030, or go to http://www.archives.gov/
federal_register/code_of_federal_regulations/
ibr_locations.html. You may view the AD
docket at the Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street SW, room PL-401, Nassif
Building, Washington, DC.

Issued in Renton, Washington, on March 9,
2005.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 05-5388 Filed 3—18-05; 8:45 am]

BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2004-19495; Directorate
Identifier 2003—NM-180-AD; Amendment
39-14019; AD 2005-06—11]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 747-100, -100B, —100B SUD,
—200B, and -300 Series Airplanes; and
Model 747SR and 747SP Series
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is superseding an
existing airworthiness directive (AD),
which applies to certain Boeing Model
747-100, -100B, —100B SUD, —200B,
and —300 series airplanes; and Model
747SR and 747SP series airplanes. That
AD currently requires repetitive
inspections to detect fatigue cracking in
the upper deck floor beams located at
certain body stations, and repair, if
necessary. This new AD lowers the
threshold for the existing inspections
and requires new repetitive inspections
of previously repaired areas, and repair
if necessary. This AD is prompted by
the results of an additional detailed
analysis that indicate fatigue cracks can
initiate sooner than has previously been
observed. We are issuing this AD to
prevent failure of the upper deck floor
beams at certain body stations due to
fatigue cracking, which could result in
rapid decompression and reduced
controllability of the airplane.

DATES: This AD becomes effective April
25, 2005.
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The incorporation by reference of a
certain publication listed in the AD is
approved by the Director of the Federal
Register as of April 25, 2005.
ADDRESSES: For service information
identified in this AD, contact Boeing
Commercial Airplanes, P.O. Box 3707,
Seattle, Washington 98124-2207.

Docket: The AD docket contains the
proposed AD, comments, and any final
disposition. You can examine the AD
docket on the Internet at http://
dms.dot.gov, or in person at the Docket
Management Facility office between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The
Docket Management Facility office
(telephone (800) 647—-5227) is located on
the plaza level of the Nassif Building at
the U.S. Department of Transportation,
400 Seventh Street, SW., room PL—401,
Washington, DC. This docket number is
FAA—-2004-19495; the directorate
identifier for this docket is 2003—NM-
180-AD.

FOR FURTHER INFORMATION CONTACT: Ivan
Li, Aerospace Engineer, Airframe
Branch, ANM—-120S, FAA, Transport
Airplane Directorate, Seattle Aircraft
Certification Office, 1601 Lind Avenue,
SW., Renton, Washington 98055—4056;
telephone (425) 917-6437; fax (425)
917-6590.

SUPPLEMENTARY INFORMATION: The FAA
proposed to amend part 39 of the
Federal Aviation Regulations (14 CFR
Part 39) with an AD to supersede AD
2000-04-17, amendment 39-11600 (65
FR 10695, February 29, 2000). The
existing AD applies to certain Boeing
Model 747-100, —100B, —100B SUD,
—200B, and —300 series airplanes; and
Model 747SR and 747SP series
airplanes. The proposed AD was
published in the Federal Register on
November 3, 2004 (69 FR 63965), to
continue to require repetitive
inspections to detect fatigue cracking in
the upper deck floor beams located at
certain body stations, and repair, if
necessary. The action also proposed to
lower the threshold for the existing
repetitive inspections. In addition, the
action also proposed to require new
repetitive inspections of previously
repaired areas, and repair of any crack.

Comments

We provided the public the
opportunity to participate in the
development of this AD. We have
considered the comments that have
been submitted on the proposed AD.

Request To Exclude Counting of Certain
Flight Cycles

One commenter, the airplane
manufacturer, requests that paragraph

(g) of the proposed AD be revised to
exclude counting of flight cycles with a
cabin differential pressure of 2.0 pounds
per square inch (psi) or less when
determining the number of flight cycles
to be used to determine the inspection
compliance threshold and repeat
intervals for the proposed actions. The
commenter notes that this would align
with the requirements of paragraph (c)
of AD 2004—-03-11, amendment 39—
13455 (69 FR 5920, February 9, 2004).
The commenter states that the fatigue
and crack growth behavior at the floor
panel holes in the upper chord of the
upper deck floor beams, which are the
subject of the proposed AD, is caused by
tension stresses in the floor beam upper
chords. The tension stresses in the 747
upper deck floor beams at stations 340,
360, and 380 are almost entirely the
result of reacting load due to cabin
differential pressure. Thus, the
commenter concludes that it is
technically correct to not count flights,
which have a low cabin differential
pressure and do not significantly
contribute to fatigue and crack growth.

We do not agree with the commenter’s
request. Although we discussed the
matter of not granting credit for
pressurization cycles less than 2.0 psi in
the “Differences Between the Proposed
AD and Service Bulletin” section of the
proposed AD, we find that further
clarification is necessary.

The commenter correctly notes that
the requirements of paragraph (c) of AD
2004—-03-11 exclude counting
pressurization cycles less than 2.0 psi.
We acknowledge the commenter’s
technical rationale for not counting the
pressurization cycles less than 2.0 psi in
this AD. However, we do not agree with
the commenter’s request for the
following reasons:

e There have been several instances
on other in-service issues where
analytical rationales, similar to that of
the commenter, have indicated that
pressurization cycles less than 2.0 psi
should not be counted. However, when
fleet records have been examined, the
airplanes engaging in such operations
are having the same or greater
occurrences of crack findings compared
to those on which all pressurized flights
are counted. As a result, we carefully
consider such matters based on all
available factors, including individual
operators’ specific maintenance
programs, technical rationale, and fleet
experience.

e We have found that such provisions
are applicable only to a small number of
operators that may not pressurize their
airplanes above 2.0 psi in all their
flights. We have determined that the
best way to handle such circumstances

is for operators to request an alternative
method of compliance (AMOC) in
accordance with paragraph (n) of this
AD, rather than increasing the
complexity of the AD by addressing
each operator’s unique situation.

Request To Allow Changing of
Inspection Methods

The same commenter requests that
paragraph (h) of the proposed AD be
revised to allow changing repetitive
inspection methods in paragraph (h)(1)
or (h)(2) of the proposed AD no matter
which inspection method was used
previously, provided that the
corresponding repetitive inspection
interval of 3,000 flight cycles or 750
flight cycles, respectively, is imposed.
The commenter notes that this is
allowed in Figure 1 of Boeing Alert
Service Bulletin 747-53A2431, Revision
2, dated June 13, 2002 (referenced as the
appropriate source of service
information for accomplishing the
proposed actions).

We agree. We have determined that,
after accomplishing any inspection
required by paragraph (h)(1) or (h)(2) of
this AD, accomplishing any subsequent
inspection using the alternate
inspection method is adequate to detect
cracking, provided that its
corresponding repetitive interval is
used. We have revised paragraph (h) of
this AD accordingly.

Changes to Delegation Authority

Boeing has received a Delegation
Option Authorization (DOA). We have
revised certain new requirements in this
final rule to delegate the authority to
approve an alternative method of
compliance for any repair required by
this AD to the Authorized
Representative for the Boeing DOA
Organization rather than the Designated
Engineering Representative. We have
also revised certain requirements of AD
2000-04-17, which are retained in this
final rule, to provide this delegation
authority as an option.

Conclusion

We have carefully reviewed the
available data, including the comments
that have been submitted, and
determined that air safety and the
public interest require adopting the AD
with the changes described previously.
We have determined that these changes
will neither increase the economic
burden on any operator nor increase the
scope of the AD.

Costs of Compliance

There are about 539 Model 747-100,
—100B, —100B SUD, —200B, and —300
series airplanes; and Model 747SR and
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747SP series airplanes worldwide of the
affected design. This AD will affect
about 168 airplanes of U.S. registry.

The actions that are currently
required by AD 2000-04-17 and
retained in this AD take about 15 work
hours per airplane, at an average labor
rate of $65 per work hour. Based on
these figures, estimated cost of the
currently required actions is $163,800,
or $975 per airplane, per inspection
cycle.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a ““significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD. See the ADDRESSES section for
a location to examine the regulatory
evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing amendment 39-11600 (65 FR
10695, February 29, 2000), and by adding
the following new airworthiness
directive (AD):

2005-06-11 Boeing: Amendment 39-14019.
Docket No. FAA-2004—19495;
Directorate Identifier 2003—NM-180-AD.

Effective Date

(a) This AD becomes effective April 25,
2005.

Affected ADs

(b) This AD supersedes AD 2000—-04-17,
amendment 39-11600 (65 FR 10695,
February 29, 2000).

Applicability

(c) This AD applies to Boeing Model 747—
100, —100B, —100B SUD, —200B, and —300
series airplanes; and Model 747SR and 747SP
series airplanes; certificated in any category;
as identified in Boeing Alert Service Bulletin

747-53A2431, Revision 2, dated June 13,
2002.

Unsafe Condition

(d) This AD was prompted by the results
of an additional detailed analysis that
indicate fatigue cracks can initiate sooner
than has previously been observed. We are
issuing this AD to prevent failure of the
upper deck floor beams at certain body
stations (BS) due to fatigue cracking, which
could result in rapid decompression and
reduced controllability of the airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

New Initial Compliance Time

(f) At the earlier of the times specified in
paragraphs (f)(1) and (f)(2) of this AD, do the
actions specified in paragraph (h) of this AD.

(1) Before the accumulation of 28,000 total
flight cycles, or within 60 days after March
15, 2000 (the effective date of AD 2000-04—
17, amendment 39—11600), whichever occurs
later.

(2) Before the accumulation of 18,000 total
flight cycles, or within 1,000 flight cycles

after the effective date of this AD, whichever
occurs later.

Determining Number of Flight Cycles for
Compliance Time

(g) For the purposes of calculating the
compliance threshold for the actions required
by paragraph (f) of this AD, all pressurized
flight cycles, including the number of flight
cycles in which cabin differential pressure is
at 2.0 pounds per square inch (psi) or less,
must be counted when determining the
number of flight cycles that have occurred on
the airplane. Where the service bulletin and
this AD differ, the AD prevails.

Requirements of AD 2000-04-17 and New
Repair Method

(h) At the time specified in paragraph (f)
of this AD, perform the actions required by
either paragraph (h)(1) or (h)(2) of this AD.
After any inspection, operators may conduct
the subsequent inspection using the alternate
inspection method provided that its
corresponding repetitive inspection interval
is used, rather than the interval for the
previous inspection method.

(1) Gain access to the upper deck floor
beams from above the upper deck floor, and
perform an open-hole high frequency eddy
current (HFEC) inspection to detect cracking
of the upper deck floor beams at BS 340 and
360, and on both the left and right sides of
the floor beam at BS 380 between buttock
lines (BL) 40 and 76; in accordance with Part
1 of the Accomplishment Instructions of
Boeing Alert Service Bulletin 747-53A2431,
Revision 2, dated June 13, 2002.

(i) If no cracking is found, perform the
actions required by paragraph (h)(1)(i)(A),
(h)(1)(1)(B), or (h)(1){)(C) of this AD, in
accordance with the alert service bulletin.

(A) Repeat the inspection required by
paragraph (h)(1) of this AD at intervals not
to exceed 3,000 flight cycles.

(B) Modify (oversize) the floor panel
attachment fastener holes as specified in
Figure 5 of the alert service bulletin, and
repeat the inspection required by paragraph
(h)(1) of this AD within 10,000 flight cycles.
Repeat the inspection at intervals not to
exceed 3,000 flight cycles.

(C) Do the applicable repair procedures
shown in Part 3 of the Accomplishment
Instructions of the alert service bulletin;
except where the alert service bulletin
specifies to contact Boeing for appropriate
action, before further flight, repair in
accordance with paragraph (h)(1)(ii)(A) of
this AD.

(ii) If any cracking is found, before further
flight, do the action specified in either
paragraph (h)(1)(ii)(A) or (h)(1)(ii)(B) of this
AD.

(A) Repair in accordance with a method
approved by the Manager, Seattle Aircraft
Certification Office (ACO), FAA, Transport
Airplane Directorate; or in accordance with
data meeting the certification basis of the
airplane approved by a Boeing Company
Designated Engineering Representative (DER)
or Authorized Representative (AR) for the
Boeing Delegation Option Authorization
(DOA) who has been authorized by the
Manager, Seattle ACO to make such findings.
For a repair method to be approved by the
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Manager, Seattle ACO, as required by this
paragraph, the Manager’s approval letter
must specifically reference this AD.

(B) Repair in accordance with Part 3 of the
Accomplishment Instructions of the alert
service bulletin; except where the alert
service bulletin specifies to contact Boeing
for appropriate action, before further flight,
repair in accordance with paragraph
(h)(1)(ii)(A) of this AD.

(2) Gain access to the upper deck floor
beams from below the upper deck floor; and
perform a surface HFEC inspection to detect
cracking of the floor beams at BS 340 and
360, and on both the left and right sides of
the floor beam at BS 380 between BL 40 and
76; in accordance with Part 2 of the
Accomplishment Instructions of Boeing Alert
Service Bulletin 747-53A2431, Revision 2,
dated June 13, 2002.

(i) If no cracking is found, repeat the
inspection required by paragraph (h)(2) of
this AD at intervals not to exceed 750 flight
cycles.

(ii) If any cracking is found, before further
flight, do the action specified in paragraph
(h)(1)(ii) of this AD.

New Post-Repair Inspection

(i) For areas repaired in accordance with
paragraph (h)(1)(i)(C) or (h)(1)(ii)(B) of this
AD: Before the accumulation of the
applicable threshold specified in the “New
Inspection Threshold” column in Table 1 of
Part 3 of the Accomplishment Instructions of
Boeing Alert Service Bulletin 747-53A2431,
Revision 2, dated June 13, 2002, after
accomplishing the repair; or within 1,000
flight cycles after the effective date of this
AD; whichever occurs later: Do the actions
specified in paragraphs (i)(1) through (i)(3) of
this AD, as applicable.

(1) For locations that have been repaired by
oversizing the fastener holes only (i.e., repair
strap and/or clip not installed) as shown in
Part 3 of the Accomplishment Instructions of
Revision 1 or 2 of the alert service bulletin:
Perform an open-hole HFEC inspection to
detect cracking of the upper deck floor
beams, in accordance with Part 1 of the
Accomplishment Instructions of Boeing Alert
Service Bulletin 747-53A2431, Revision 2,
dated June 13, 2002.

(2) For locations previously repaired as
shown in Figure 8 of Revision 1 or 2 of the
alert service bulletin: Do an open-hole HFEC
inspection to detect cracks at the fastener
holes of the floor panel attachment and the
inboard and outboard end fastener locations
common to the repair strap, in accordance
with Part 4 of the Accomplishment
Instructions of Boeing Alert Service Bulletin
747-53A2431, Revision 2, dated June 13,
2002.

(3) For locations previously repaired as
shown in Figure 9 or Figure 10 of Revision
1 or 2 of the alert service bulletin: Do a
surface HFEC inspection to detect cracks at
the upper chord along the edge of the
trimmed surface; and perform an open-hole
HFEC inspection to detect cracks at the
fastener holes of the floor panel attachment
and the inboard and outboard end fastener
locations common to the repair strap, in
accordance with Part 4 of the
Accomplishment Instructions of Boeing Alert

Service Bulletin 747-53A2431, Revision 2,
dated June 13, 2002.

(j) If no crack is detected during any
inspection required by paragraphs (i)(1)
through (i)(3) of this AD, repeat the
applicable inspection thereafter at intervals
not to exceed 3,000 flight cycles.

(k) If any crack is detected during any
inspection required by paragraph (i)(1)
through (i)(3) of this AD, before further flight,
do the action specified in paragraph
(h)(1)(ii)(A) of this AD.

(1) For areas repaired in accordance with
paragraph (h)(1)(ii)(A) of this AD that do not
have a post-repair inspection program
approved by the Manager, Seattle ACO, or
according to data meeting the certification
basis of the airplane approved by an AR for
the Boeing DOA Organization who has been
authorized by the Manager, Seattle ACO, to
make those findings: Do the actions specified
in paragraph (h) of this AD at the time
specified in that paragraph.

Credit for Previous Released Alert Service
Bulletin

(m) Actions accomplished before the
effective date of this AD per Boeing Alert
Service Bulletin 747-53A2431, dated
February 10, 2000; or Revision 1, dated
March 8, 2001; are acceptable for compliance
with the applicable requirements of this AD.

Alternative Methods of Compliance
(AMOCs)

(n)(1) The Manager, Seattle ACO, FAA, has
the authority to approve AMOGC:s for this AD,
if requested in accordance with the
procedures found in 14 CFR 39.19.

(2) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD, if it is approved by an
AR for the Boeing DOA Organization who
has been authorized by the Manager, Seattle
ACO, to make those findings. For a repair
method to be approved, the repair must meet
the certification basis of the airplane, and the
approval must specifically refer to this AD.

(3) AMOGs, approved previously per AD
2000-14-17, amendment 39-11600, are
approved as AMOCs with paragraph
(h)(1)(ii)(A) of this AD, provided that a post-
repair inspection program has been approved
by the Manager, Seattle ACO, or by a Boeing
Company Designated Engineering
Representative or an AR for the Boeing DOA
Organization who has been authorized by the
Manager, Seattle ACO, to make those
findings.

Material Incorporated by Reference

(0) You must use Boeing Alert Service
Bulletin 747-53A2431, Revision 2, dated
June 13, 2002, to perform the actions that are
required by this AD, unless the AD specifies
otherwise. The Director of the Federal
Register approves the incorporation by
reference of this document in accordance
with 5 U.S.C. 552(a) and 1 CFR part 51. For
copies of the service information, contact
Boeing Commercial Airplanes, P.O. Box
3707, Seattle, Washington 98124-2207. For
information on the availability of this
material at the National Archives and
Records Administration (NARA), call (202)
741-6030, or go to http://www.archives.gov/
federal_register/code_of federal_regulations/

ibr_locations.html. You may view the AD
docket at the Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street SW, room PL—401, Nassif
Building, Washington, DC.

Issued in Renton, Washington, on March 9,
2005.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 05-5386 Filed 3—18—05; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2005-20587; Directorate
Identifier 2005-CE-10-AD; Amendment 39-
14021; AD 2005-05-53 R1]

RIN 2120-AA64

Airworthiness Directives; The Cessna
Aircraft Company Models 172R, 172S,
182T, and T182T Airplanes

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) to revise
emergency AD 2005—05-53 for The
Cessna Aircraft Company (Cessna)
Models 172R, 172S, 182T, and T182T
airplanes. This AD contains the same
information as emergency AD 2005—05—
53 R1 and publishes the action in the
Federal Register. It requires you to do

a one-time detailed inspection of the
flight control system, correct
installations that do not conform to type
design, and repair any damage. This AD
is the result of flight control system
problems found on airplanes within
Cessna’s control that could also exist on
airplanes produced and delivered
within a certain time period. We are
issuing this AD to prevent loss of
airplane control due to incorrect or
inadequate rigging of critical flight
systems.

DATES: This AD becomes effective on
March 21, 2005, to all affected persons
who did not receive emergency AD
2005-05-53 R1, issued March 5, 2005.
Emergency AD 2005-05-53 R1
contained the requirements of this
amendment and became effective
immediately upon receipt. As of March
21, 2005, the Director of the Federal
Register approved the incorporation by
reference of certain publications listed
in the regulations.

We must receive any comments on
this AD by April 30, 2005.
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ADDRESSES: Use one of the following to
submit comments on this AD:

e DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

e Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility;
U.S. Department of Transportation, 400
Seventh Street, SW., Nassif Building,
Room PL—401, Washington, DC 20590—
001.

e Fax:1-202—493-2251.

e Hand Delivery: Room PL-401 on
the plaza level of the Nassif Building,
400 Seventh Street, SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

e To get the service information
identified in this proposed AD, contact
The Cessna Aircraft Company, Product
Support P.O. Box 7706, Wichita, Kansas
67277; telephone: (316) 517-5800;
facsimile: (316) 942—9006.

To view the comments to this AD, go
to http://dms.dot.gov. The docket
number is FAA-2005-20587;
Directorate Identifier 2005—CE-10-AD.

FOR FURTHER INFORMATION CONTACT:
Chris B. Morgan, Aerospace Engineer,
FAA, Wichita ACO, 1801 Airport Road,
Mid-Continent Airport, Wichita, Kansas
67209; telephone: (316) 946—4154;
facsimile: (316) 946—4107; e-mail:
chris.b.morgan@faa.gov.

SUPPLEMENTARY INFORMATION:
Discussion

What events caused this action? The
FAA was notified that inadequate or
incorrect flight controls rigging may
exist on recently produced Cessna
Models 172R, 172S, 182T, and T182T
airplanes. The following issues were
identified through Cessna’s inspection
of airplanes still at their production
facility:

e Two airplanes with ailerons not
engaging the upper stops and one with
a flap push/pull rod missing the nut on
the bolt.

¢ Elevator cables chafing fuel lines
near the fuel selector, which caused
damage to the fuel lines.

e Elevator trim cables routed outside
the cotter pins in the horizontal
stabilizer.

¢ Elevator trim cables crossed twice
(trim functioned correctly in flight).

¢ Control cables rubbing structures
such as bulkheads and center consoles.

¢ Aileron bell crank adjustment screw
interference with stringer.

e Barrels on control cables not safety
pinned or incorrectly pinned.

o Control cables routed outside of
pulleys.

¢ A bent flap bell crank.

After careful review of all available
information related to the subject
presented above, FAA determined that:

e Operation of the affected Models
172R, 1728, 182T, and T182T airplanes
should be prohibited until all the flight
control systems are inspected and any
discrepancies corrected; and

¢ AD action should be taken to
prevent loss of airplane control due to
incorrect or inadequate rigging of
critical flight systems.

Consequently, we issued emergency
AD 2005-05-53 on March 4, 2005, to
require a one-time detailed inspection of
the flight control system, correction of
installations that do not conform to type
design, and repair of any damage.

The serial number designations
included in AD 2005-05-53 were
incorrect. We then revised AD 2005—05—
53 to correct the serial numbers in the
AD.

Why is it important to publish this
AD? The FAA found that immediate
corrective action was required, that
notice and opportunity for prior public
comment were impracticable and
contrary to the public interest, and that
good cause existed to make the AD
effective immediately by individual
letters issued on March 5, 2005, to all
known U.S. operators of Cessna Models
172R, 1728, 182T, and T182T airplanes.
These conditions still exist, and AD
2005-05-53 R1 is published in the
Federal Register as an amendment to
section 39.13 of the Federal Aviation
Regulations (14 CFR 39.13) to make it
effective to all persons.

Comments Invited

Will I have the opportunity to
comment before you issue the rule? This
AD is a final rule that involves
requirements affecting flight safety and
was not preceded by notice and an
opportunity for public comment;
however, we invite you to submit any
written relevant data, views, or
arguments regarding this AD. Send your
comments to an address listed under
ADDRESSES. Include ‘“Docket No. FAA—
2005-20587; Directorate Identifier
2005—CE—10-AD" in the subject line of
your comments. If you want us to
acknowledge receipt of your mailed
comments, send us a self-addressed,
stamped postcard with the docket
number written on it; we will date-
stamp your postcard and mail it back to
you. We specifically invite comments
on the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify it. If a person contacts us

through a nonwritten communication,
and that contact relates to a substantive
part of this AD, we will summarize the
contact and place the summary in the
docket. We will consider all comments
received by the closing date and may
amend the AD in light of those
comments.

Authority for This Rulemaking

What authority does FAA have for
issuing this rulemaking action? Title 49
of the United States Code specifies the
FAA’s authority to issue rules on
aviation safety. Subtitle I, Section 106
describes the authority of the FAA
Administrator. Subtitle VII, Aviation
Programs, describes in more detail the
scope of the agency’s authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this AD.

Regulatory Findings

Will this AD impact various entities?
We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

Will this AD involve a significant rule
or regulatory action? For the reasons
discussed above, I certify that this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a summary of the costs
to comply with this AD and placed it in
the AD Docket. You may get a copy of
this summary by sending a request to us
at the address listed under ADDRESSES.
Include “Docket No. FAA-2005-20587;
Directorate Identifier 2005—~CE-10-AD”
in your request.
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List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]
m 2. The FAA amends § 39.13 by adding
the following new AD:

2005-05-53 R1 The Cessna Aircraft
Company: Amendment 39-14021;
Docket No. FAA-2005-20587;
Directorate Identifier 2005-CE-10-AD.

When Does This AD Become Effective?

(a) This AD becomes effective on March 21,
2005, to all affected persons who did not
receive emergency AD 2005-05-53 R1,
issued March 5, 2005. Emergency AD 2005—
05-53 R1 contained the requirements of this
amendment and became effective
immediately upon receipt.

Are Any Other ADs Affected By This Action?

(b) This AD revises emergency AD 2005—
05-53 R1.

What Airplanes Are Affected by This AD?

(c) This AD affects the following airplanes
that are certificated in any category:

Serial numbers

17281234 through 17281236.

17289774 through 17289776, 172S9778 through 17289781, 172S9783,17259784, 17259786, 17259788 through
17289791, and 172S9793.

18281522 through 18281525, and 18281537.

T18208353 through T18208365, T18208367 through T18208369, T18208371, and T18208372.

What Is the Unsafe Condition Presented in
This AD?

(d) This AD is the result of flight control
system problems found on airplanes within
Cessna’s control that could also exist on
airplanes produced and delivered within a

certain time period. We are issuing this AD
to prevent loss of airplane control due to
incorrect or inadequate rigging of critical
flight systems. Airplanes affected by this AD
may have additional flight control issues
beyond those listed in “What events caused
this AD action?’

What Must I Do To Address This Problem?

(e) The following specifies action you must
do per this AD and other pertinent
information to address this problem:

Actions

Compliance

Procedures

(1) Do a one-time detailed inspection of the
flight control system, correct installations that
do not conform to type design, and repair
any damage.

(2) Special special flight permits or positioning
flights are not permitted for this AD.

Prior to further flight after March 21, 2005 (the
effective date of this AD), except for those
who received emergency AD 2005-05-53
R1, issued March 5, 2005. Emergency AD
2005-05-53 R1 contained the requirements
of this amendment and became effective
immediately upon receipt.

Not applicable

Follow Chapter 5 TIME LIMITS/MAINTE-
NANCE CHECKS of whichever of the fol-
lowing applies:

e Model 172 Maintenance Manual using the
List of Effective Pages, dated June 7, 2004.

¢ Model 182/T182 Maintenance Manual using
the List of Effective Pages, dated March 1,
2004.

14 CFR 39.19 allows special flight permits for
all ADs, unless specifically prohibited in a
specific AD. This emergency AD prohibits
such flight permits. If an aircraft is in a loca-
tion where necessary services are not avail-
able to perform the inspections identified
above, contact Cessna ProductSupport at
(316) 517-5800.

May I Request an Alternative Method of
Compliance?

(f) You may request a different method of
compliance or a different compliance time
for this AD by following the procedures in 14
CFR 39.19. You may submit your request
through your Flight Standards District Office
(FSDO) Principal Inspector, who may add
comments and then send your request to the
Manager, Wichita Aircraft Certification Office
(ACO), FAA. For information on any already
approved alternative methods of compliance
or for further information about this AD,
contact Chris B. Morgan, Aerospace Engineer,
FAA, Wichita ACO, 1801 Airport Road, Mid-
Continent Airport, Wichita, Kansas 67209;
telephone: (316) 946—4154; facsimile: (316)
946—4107; e-mail: chris.b.morgan@faa.gov.

Does This AD Incorporate Any Material by
Reference?

(g) You must do the actions required by
this AD following the instructions in Chapter
5 TIME LIMITS/ MAINTENANCE CHECKS
of the Model 172 Maintenance Manual using
the List of Effective Pages, dated June 7,
2004; or the Model 182/T182 Maintenance
Manual using the List of Effective Pages,
dated March 1, 2004. The Director of the
Federal Register approved the incorporation
by reference of this documents in accordance
with 5 U.S.C. 552(a) and 1 CFR part 51. To
get a copy of this service information, contact
Cessna Aircraft Company, Product Support
P.O. Box 7706, Wichita, Kansas 67277;
telephone: (316) 517-5800; facsimile: (316)
942-9006. To review copies of this service
information, go to the National Archives and
Records Administration (NARA). For

information on the availability of this
material at NARA, go to: http://
www.archives.gov/federal_register/
code_of_federal_regulations/
ibr_locations.html or call (202) 741-6030. To
view the AD docket, go to the Docket
Management Facility; U.S. Department of
Transportation, 400 Seventh Street, SW.,
Nassif Building, Room PL-401, Washington,
DC 20590-001 or on the Internet at http://
dms.dot.gov. The docket number is FAA—
2005-20587.

Issued in Kansas City, Missouri, on March
11, 2005.
Nancy C. Lane,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 05-5385 Filed 3—18—05; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 99—CE—-12—-AD; Amendment 39—
14023; AD 2005-06-13]

RIN 2120-AA64

Airworthiness Directives; Fairchild
Aircraft, Inc. SA226 and SA227 Series
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
Airworthiness Directive (AD) to
supersede AD 99-06—02, which
currently applies to certain Fairchild
Aircraft (Fairchild) SA226 and SA227
series airplanes. AD 99-06—02 requires
you to repetitively inspect the wing spar
center web cutout on both wings for
cracks between Wing Station (WS) 8 and
WS 17.5. That AD also requires you to
repair any area found cracked before
further flight. The repair will eliminate
the need for the repetitive inspections
on that particular wing spar. Since that
AD became effective, we have
determined that we inadvertently
omitted certain Model SA227-CC/DC
airplane serial numbers from the
applicability. This AD retains the
actions of AD 99-06—02 and adds
additional Model SA227-CC/DC
airplanes to the Applicability section.
The actions specified in this AD are
intended to detect and correct fatigue
cracking of the wing spar center web
cutout area, which could result in
structural failure of the wing spar. This
could lead to loss of control of the
airplane.

DATES: This AD becomes effective on
May 2, 2005.

On April 16, 1999 (64 FR 11761,
March 10, 1999), the Director of the
Federal Register approved the
incorporation by reference of Fairchild
Airframe Airworthiness Limitations
Manual ST-UN-M001, Rev. No. C-6,
dated April 7, 1998; Fairchild Airframe
Inspection Manual ST-UN-M002, Rev.
No. A-6, dated December 8, 1997;
Fairchild Airframe Airworthiness
Limitations Manual ST-UN-M003, Rev.
No. 5, dated April 7, 1998; Fairchild
SA226/227 Series Structural Repair
Manual, part number (P/N) 27-10054—
079, pages 57 through 90; Initial Issue:
March 1, 1983; Revision 28, dated June
24,1998; and Fairchild SA227 Series
Structural Repair Manual, P/N 27—
10054—127, pages 47 through 60; Initial

Issue: December 1, 1991; Revision 7,
dated June 24, 1998.

As of May 2, 2005, the Director of the
Federal Register approved the
incorporation by reference of Fairchild
Airframe Airworthiness Limitations
Manual ST-UN-MO001, SA227 Series,
Reissue C, dated January 18, 1991;
Fairchild Airframe Inspection Manual
ST-UN-MO002, SA226 Series, Reissue A,
dated December 9, 1986; and Fairchild
Airframe Airworthiness Limitations
Manual ST-UN-MO003, SA227
Commuter Category, Initial issue dated
December 6, 1991.

ADDRESSES: You may get the service
information identified in this AD from
Field Support Engineering, Fairchild
Aircraft, Inc., P.O. Box 790490, San
Antonio, Texas 78279-0490; telephone:
(210) 824—9421; facsimile: (210) 820—
8609.

You may view the AD docket at FAA,
Central Region, Office of the Regional
Counsel, Attention: Rules Docket No.
99-CE-12—-AD, 901 Locust, Room 506,
Kansas City, Missouri 64106. Office
hours are 8 a.m. to 4 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: Mr.
Hung Viet Nguyen, FAA, Forth Worth
Airplane Certification Office (ACO),
2601 Meacham Boulevard, Fort Worth,
Texas 76193—0150; telephone: (817)
222-5155; facsimile: (817) 222—-5960.

SUPPLEMENTARY INFORMATION:

Discussion

What events have caused this AD? AD
99-06—-02, Amendment 39-11066 (64
FR 11761, March 10, 1999), currently
requires you to do the following on
certain Fairchild SA226 and SA227
series airplanes:

—Repetitively inspecting the wing spar
center web cutout on both wings for
cracks between Wing Station (WS) 8
and WS 17.5; and

—Immediately repairing any area found
cracked. This repair will eliminate the
need for the repetitive inspections on
that particular wing spar.

Doing the actions as specified in AD
99-06-02 is required per the following
documents:

—TFairchild Airframe Airworthiness
Limitations Manual ST-UN-M001,
Rev. No. C-6, dated April 7, 1998;

—Fairchild Airframe Inspection Manual
ST-UN-M002, Rev. No. A-6, dated
December 8, 1997;

—TFairchild Airframe Airworthiness
Limitations Manual ST-UN-M003,
Rev. No. 5, dated April 7, 1998;

—TFairchild SA226/227 Series Structural
Repair Manual, part number (P/N) 27—
10054-079, pages 57 through 90;

Initial Issue: March 1, 1983; Revision
28, dated June 24, 1998; and

—Fairchild SA227 Series Structural
Repair Manual, P/N 27-10054-127,
pages 47 through 60; Initial Issue:
December 1, 1991; Revision 7, dated
June 24, 1998.

AD 99-06-02 was the result of reports
of cracks in the wing spar center web
cutout caused by fatigue due to airplane
maneuvering and wind gusts.

What has happened since AD 99-06-
02 to initiate this action? The FAA
inadvertently omitted certain Fairchild
Model SA227-CC/DC airplane serial
numbers from the applicability of AD
99-06-02. In particular, we restricted
the applicability of these airplanes to
serial numbers CC/DC784 and CC/
DC790 through CC/DC878. Any
Fairchild Model SA227-CC/DC airplane
incorporating a serial number from CC/
DC879 through CC/DC896 should also
be affected by the actions of AD 99-06—
02.

What is the potential impact if FAA
took no action? If not detected and
corrected, fatigue cracking of the wing
spar center web cutout area could result
in structural failure of the wing spar to
the point of failure with consequent loss
of control of the airplane.

Has FAA taken any action to this
point? We issued a proposal to amend
part 39 of the Federal Aviation
Regulations (14 CFR part 39) to include
an AD that would apply to certain
Fairchild SA226 and SA227 series
airplanes. This proposal was published
in the Federal Register as a notice of
proposed rulemaking (NPRM) on April
23,1999 (64 FR 19934). The NPRM
proposed to retain the actions of AD 99—
06-02 and add additional Model
SA227-CC/DC airplanes to the
applicability section.

Was the public invited to comment?
We provided the public the opportunity
to participate in developing this AD.
The following presents the comment
received on the proposal and FAA’s
response to the comment:

Comment Issue: Incorporate Revised
Service Information

What is the commenter’s concern?
The manufacturer has revised the
applicable service information to
incorporate minor changes.

These revisions do not change the
procedures contained in the service
information referenced in AD 99-06—02;
however, the manufacturer suggests
incorporating the revised service
information into the final rule AD
action.

What is FAA’s response to the
concern? We concur with the
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commenter and will make this change
in the final rule AD action.

Conclusion

What is FAA’s final determination on
this issue? We have carefully reviewed
the available data and determined that
air safety and the public interest require
adopting the AD as proposed except for
the changes discussed above and minor
editorial corrections. We have
determined that these changes and
minor corrections:

—Are consistent with the intent that
was proposed in the NPRM for
correcting the unsafe condition; and

—Do not add any additional burden
upon the public than was already
proposed in the NPRM.

Changes to 14 CFR Part 39—Effect on
the AD

How does the revision to 14 CFR part
39 affect this AD? On July 10, 2002, the
FAA published a new version of 14 CFR
part 39 (67 FR 47997, July 22, 2002),
which governs the FAA’s AD system.
This regulation now includes material
that relates to altered products, special

flight permits, and alternative methods
of compliance. This material previously
was included in each individual AD.
Since this material is included in 14
CFR part 39, we will not include it in
future AD actions.

Costs of Compliance

How many airplanes does this AD
impact? We estimate that this AD affects
508 airplanes in the U.S. registry.

What is the cost impact of this AD on
owners/operators of the affected
airplanes? We estimate the following
costs to do the inspection:

Labor cost

Parts cost

Total cost on
U.S. operators

Total cost per
airplane

5 work hours x $65 = $325

Not Applicable

$325 $325 x 508 = $165,100

These figures only take into account
the costs of the initial inspection and do
not take into account the costs of
repetitive inspections and the costs
associated with any repair that would be
necessary if cracks are found. We have

no way of determining the number of
repetitive inspections an owner/
operator will incur over the life of the
airplane, or the number of airplanes that
will need repairs.

We estimate the following costs to do
any necessary repairs in both wing spar
center webs that will be required based
on the results of the inspection. We
have no way of determining the number
of airplanes that may need this repair:

Total cost per airplane
. . . : to repair cracked wing
Labor cost to repair cracked wing spar center webs on both sides of the airplane Parts cost spar center webs on both
sides of the airplane
400 WOrk hours X $65 = $26,000 ........cecirrereeeririrerenteeetesearesresre ettt sre s s st an s e e eeenrenres $400 $26,000 + $400 = $26,400

What is the difference between the
cost impact of this AD and the cost
impact of AD 99-06-027 The only
difference between AD 99-06—02 and
this AD is the addition of 18 Fairchild
Model SA227-CC/DC airplanes that we
inadvertently omitted from the
Applicability section of AD 99—06-02.
Therefore, the only impact this AD has
over that already required by AD 99-06—
02 is the cost of the actions on the 18
additional airplanes.

Regulatory Findings

Will this AD impact various entities?
We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

Will this AD involve a significant rule
or regulatory action? For the reasons
discussed above, I certify that this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a summary of the costs
to comply with this AD and placed it in
the AD Docket. You may get a copy of
this summary by sending a request to us
at the address listed under ADDRESSES.
Include “AD Docket No. 99-CE-12—-AD”
in your request.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. FAA amends § 39.13 by removing
Airworthiness Directive (AD) 99-06—-02,
Amendment 39-11066 (64 FR 11761,
March 10, 1999), and by adding a new
AD to read as follows:

2005-06-13 Fairchild Aircraft, Inc.:
Amendment 39-14023; Docket No. 99—
CE-12-AD; Supersedes AD 99-06—02,
Amendment 39-11066.

When Does This AD Become Effective?

(a) This AD becomes effective on May 2,
2005.
What Other ADs Are Affected by This
Action?

(b) This AD supersedes AD 99-06-02,
Amendment 39-11066.
What Airplanes Are Affected by This AD?

(c) This AD affects the following airplane
models and serial numbers that are
certificated in any category:
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Serial Nos.

SA226—AT .oiiiiii
SA226-TC ..o

(M
(2)
(3) SA226-T .....
(4) SA226-T(B) .
(5)
(6)

S 72 m L
SA227-TT(300) ..o

7) SA227-AC
8
9
1

(7)
(8)
(9) SA227-BC
(10

) SA227—-CC/DC ..o

AT001 through AT074.
T201 through T291.

TT421 through TT541.
TT(300)447,

TC201 through TC419.

TT(300)465,
TT(300)518, TT(300)521, TT(300)527, TT(300)529, and TT(300)536.

AC406, AC415, AC416, and AC420 through AC785.

AT423 through AT631 and AT695.

BC762, BC764, BC766, and BC770 through BC789.

CC/DC784, and CC/DC790 through CC/DC896.

T(B)276 and T(B)292 through T(B)417.

TT(300)471, TT(300)483, TT(300)512,

What Is the Unsafe Condition Presented in
This AD?

(d) This AD is the result of reports of
cracks in the wing spar center web cutout
caused by fatigue due to airplane

What Must I Do To Address This Problem?

maneuvering and wind gusts. The actions
specified in this AD are intended to detect
and correct fatigue cracking of the wing spar
center web cutout area, which could result in

(e) To address this problem, you must do
the following:

structural failure of the wing spar. This could
lead to loss of control of the airplane.

Actions

Compliance

Procedures

(1) Inspect each wing spar center web cutout
for cracks between Wing Station (WS) 8 and
WS 17.5.

(2) If any crack(s) is/are found during any in-
spection required by paragraph (e)(1) of this
AD, repair the crack(s). This repair eliminates
the repetitive inspections required in para-
graph (e)(1) of this AD for that particular
wing spar.

Initially inspect upon accumulating 6,500
hours time-in-service (TIS) on each wing
spar; within the next 2,000 hours TIS after
the last inspection done following the appli-
cable Airworthiness Limitations Manual (the
last inspection done following AD 99-06—
02); or within the next 500 hours TIS after
May 2, 2005 the effective date of this AD,
whichever occurs later. Repetitively inspect
thereafter at intervals not to exceed 2,000
hours TIS.

Before further flight

For Models SA227-TT, SA227-AT, SAA227—-
AC, and SA227-BC airplanes: Follow Fair-
child Airframe Airworthiness Limitations
Manual ST-UN-MO001, Rev. No. C-6, dated
April 7, 1998; or Fairchild Airframe Air-
worthiness Limitations Manual ST-UN-
MO001, SA227 Series, Reissue C dated Jan-
uary 18, 1991, at the revision levels stated
on page iii and page iv (page iii dated Au-
gust 16, 1995, and page iv dated March 8,
2004); For Models SA226-T, SA226-T(B),
SA226-AT, and SA226-TC airplanes; Fol-
low Fairchild Airframe Inspection Manual
ST-UN-M002, Rev. No. A-6, dated De-
cember 8, 1997; or Fairchild Airframe In-
spection Manual ST-Un-M002, Reissue A,
SA226 Series, dated December 9, 1986, at
the revision levels stated on page iii and
page iv (page iii dated April 7, 1998 and
page iv dated March 8, 2004); and For
Models SA227-CC and SA227-DC air-
planes: Follow Fairchild Airframe Airworthi-
ness Limitations Manual ST-UN-MO003,
Rev. No. 5, dated April 7, 1998; or Fairchild
Airframe Airworthiness Limitations Manual
ST-UN-MO003, SA227 Commuter Category,
Initial issue dated December 6, 1991, at the
revision levels stated on page iii and page
iv (page iii dated July 29, 2003, and page iv
dated March 8, 2004).

For Models SA226-T, SA226-T(B), SA226-
AT, SA226-TC, SA227-TT, SA227-AT,
SA227-AC, and SA227-BC airplanes: Fol-
low Fairchild SA226/227 Series Structural
Repair Manual, part number (P/N) 27-
10054-079, pages 57 through 90; Initial
Issue: March 1, 1983; Revision 28, dated
June 24, 1998; and For Models SA227-CC
and SA227-DC airplanes: Follow Fairchild
SA227 Series Structural Repair Manual, P/
N 27-10054-127, pages 47 through 60; Ini-
tial Issue: December 1, 1991; Revision 7,
dated June 24, 1998.
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Actions

Compliance

Procedures

(3) The repetitive inspections required in para-
graph (e)(1) of this AD may be terminated if
the wing spar center web repair specified in
paragraph (e)(2) of this AD has been done
on both the left and right wing spar. If one
wing spar center web has been repaired,
then repetitive inspections are still required
on the other one until the repair is done.

Not applicable

Not applicable.

May I Request an Alternative Method of
Compliance?

(f) You may request a different method of
compliance or a different compliance time
for this AD by following the procedures in 14
CFR 39.19:

(1) Unless FAA authorizes otherwise, send
your request to your principal inspector. The
principal inspector may add comments and
will send your request to the Manager, Fort
Worth Aircraft Certification Office (ACO),
FAA. For information on any already
approved alternative methods of compliance,
contact Mr. Hung Viet Nguyen, Forth Worth
ACO, FAA, 2601 Meacham Boulevard, Fort
Worth, Texas 76193-0150; telephone: (817)
222-5155; facsimile: (817) 222—5960.

(2) Alternative methods of compliance
approved for AD 99-06—-02 are considered
approved as alternative methods of
compliance for this AD.

Does This AD Incorporate Any Material by
Reference?

(g) You must do the inspections required
by this AD following the instructions in
Fairchild Airframe Airworthiness Limitations
Manual ST-UN-M001, Rev. No. C-6, dated
April 7, 1998; Fairchild Airframe
Airworthiness Limitations Manual ST-UN-—
MO001, Rev. No. C-8, dated March 8, 2004;
Fairchild Airframe Inspection Manual ST—
UN-MO002, Rev. No. A-6, dated December 8,
1997; Fairchild Airframe Inspection Manual
ST-UN-M002, Rev. No. A-9, dated March 8,
2004; Fairchild Airframe Airworthiness
Limitations Manual ST-UN-MO003, Rev. No.
5, dated April 7, 1998; or Fairchild Airframe
Airworthiness Limitations Manual ST-UN—
MO003, Rev. No. 7, dated March 8, 2004, as
applicable. You must do the repairs required
by this AD following the instructions in
Fairchild SA226/227 Series Structural Repair
Manual, part number (P/N) 27-10054-079,
pages 57 through 90; Initial Issue: March 1,
1983; Revision 28, dated June 24, 1998; or
Fairchild SA227 Series Structural Repair
Manual, P/N 27-10054-127, pages 47
through 60; Initial Issue: December 1, 1991;
Revision 7, dated June 24, 1998, as
applicable.

(1) On April 16, 1999 (64 FR 11761, March
10, 1999), and in accordance with 5 U.S.C.
552(a) and 1 CFR part 51, the Director of the
Federal Register approved the incorporation
by reference of Fairchild Airframe
Airworthiness Limitations Manual ST-UN-—
MO001, Rev. No. C-6, dated April 7, 1998;
Fairchild Airframe Inspection Manual ST—
UN-MO002, Rev. No. A-6, dated December 8,
1997; Fairchild Airframe Airworthiness
Limitations Manual ST-UN-M003, Rev. No.
5, dated April 7, 1998; Fairchild SA226/227

Series Structural Repair Manual, part number
(P/N) 27-10054-079, pages 57 through 90;
Initial Issue: March 1, 1983; Revision 28,
dated June 24, 1998; and Fairchild SA227
Series Structural Repair Manual, P/N 27—
10054-127, pages 47 through 60; Initial Issue:
December 1, 1991; Revision 7, dated June 24,
1998.

(2) As of May 2, 2005, and in accordance
with 5 U.S.C. 552(a) and 1 CFR part 51, the
Director of the Federal Register approved the
incorporation by reference of Fairchild
Airframe Airworthiness Limitations Manual
ST-UN-MO001, SA227 Series, Reissue C
dated January 18, 1991, at the revision levels
stated on page iii and page iv (page iii dated
August 16, 1995, and page iv dated March 8,
2004); Fairchild Airframe Inspection Manual
ST-UN-MO002, Reissue A, SA226 Series,
dated December 9, 1986, at the revision
levels stated on page iii and page iv (page iii
dated April 7, 1998, and page iv dated March
8, 2004); and Fairchild Airframe
Airworthiness Limitations Manual ST-UN—
MO003, SA227 Commuter Category, Initial
issue dated December 6, 1991, at the revision
levels stated on page iii and page iv (page iii
dated July 29, 2003, and page iv dated March
8, 2004).

(3) You may get a copy from Field Support
Engineering, Fairchild Aircraft, Inc., P.O. Box
790490, San Antonio, Texas 78279-0490.
You may review copies at FAA, Central
Region, Office of the Regional Counsel, 901
Locust, Room 506, Kansas City, Missouri
64106; or at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call (202) 741-6030, or go
to: http://www.archives.gov/federal_register/
code_of federal_regulations/
ibr_locations.html.

Issued in Kansas City, Missouri, on March
14, 2005.
David R. Showers,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 05-5383 Filed 3—18-05; 8:45 am)|]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2005-20513; Directorate
Identifier 2005-CE—07-AD; Amendment 39—
14022; AD 2005-05-52]

RIN 2120-AA64

Airworthiness Directives; the Cessna
Aircraft Company Models 402C and
414A Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) to
supersede emergency AD 2005-05-51
and AD 2000-23-01 for The Cessna
Aircraft Company (Cessna) Models 402C
and 414A airplanes. This AD contains
the same information as emergency AD
2005—-05-52 and publishes the action in
the Federal Register. It requires you to
eddy current inspect the forward wing
spars and visually inspect the aft and
auxiliary spars. This AD is the result of
extensive cracks found on three wing
spars of the affected airplanes. We are
issuing this AD to detect and correct
cracking in the wing spars before the
cracks grow to failure. Such a wing
failure could result in the wing
separating from the airplane with
consequent loss of control of the
airplane.

DATES: This AD becomes effective on
March 21, 2005, to all affected persons
who did not receive emergency AD
2005-05-52, issued March 2, 2005.
Emergency AD 2005-05-52 contained
the requirements of this amendment and
became effective immediately upon
receipt. As of March 21, 2005, the
Director of the Federal Register
approved the incorporation by reference
of certain publications listed in the
regulations.

We must receive any comments on
this AD by April 30, 2005.

ADDRESSES: Use one of the following to
submit comments on this AD:
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e DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

e Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility;
U.S. Department of Transportation, 400
Seventh Street, SW., Nassif Building,
Room PL—401, Washington, DC 20590—
001.

e Fax:1-202—493-2251.

e Hand Delivery: Room PL-401 on
the plaza level of the Nassif Building,
400 Seventh Street, SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

e To get the service information
identified in this proposed AD, contact
The Cessna Aircraft Company, Product
Support P.O. Box 7706, Wichita, Kansas
67277; telephone: (316) 517-5800;
facsimile: (316) 942—-9006.

To view the comments to this AD, go
to http://dms.dot.gov. The docket
number is FAA-2005-20513;
Directorate Identifier 2005—CE-07—AD.
FOR FURTHER INFORMATION CONTACT: Paul
Nguyen, Aerospace Engineer, FAA,
Wichita Aircraft Certification Office,
1801 Airport Road, Mid-Continent
Airport, Wichita, Kansas 67209;
telephone: (316) 946—4125; facsimile:
(316) 946—4107; e-mail:
paul.nguyen@faa.gov.

SUPPLEMENTARY INFORMATION: What
events caused previous FAA AD action?
The FAA has received reports of (and is
analyzing data from) cracks found in the
wings of two Cessna Model 402C
airplanes.

On the first airplane, early
information indicates the airplane had
severe cracking on its left wing in the
vicinity of the forward spar and
outboard engine beam. The main lower
spar cap had completely failed at about
Wing Station (WS) 114. The airplane
also had cracks in the lower wing skin
and the web splice doubler. Also found
were two popped rivets: one between
the heat shield and the wing skin and
another between the factory installed
web splice doublers and web. The
airplane had 20,355 total hours time-in-
service (TIS).

During the airplane’s most recent
flights before the cracking was found,
the pilot noticed that roll trim was
required. The flights required the pilot
to use aileron trim for level flight to
keep the wings level. The airplane
landed safely and inspection revealed
the cracks.

On the second airplane, fatigue cracks
were found at about WS 114 in the main

lower spar cap of another Model 402C
airplane that had over 20,000 total hours
TIS. Fatigue analysis shows that similar
fatigue cracks could also develop in the
wings of the Model 414A airplanes.

Airworthiness Directive (AD) 2000—
23-01, Amendment 39-11971 (65 FR
70645), required repetitive visual
inspections of the forward, aft, and
auxiliary wing spars for cracks on
Cessna Model 402C airplanes. These
inspections are at intervals not to
exceed 110 hours TIS.

Logbook records indicated that both
airplanes with cracked spars were in
compliance with AD 2000-23-01.

The FAA’s analysis of the incidents
presented above showed that, in the
interim, the inspections of AD 2000-23—
01 should be done more frequently and
particular attention paid to certain
areas.

Therefore, FAA issued Emergency AD
2005-05-51 to detect and correct
cracking in the wing spars of the Cessna
Models 402C and 414A airplanes before
the cracks grow to failure. Such a wing
failure could result in the wing
separating from the airplane with
consequent loss of control of the
airplane.

Emergency AD 2005-05-51
superseded AD 2000-23—-01 and:

¢ Required the visual inspections of
the forward, aft, and auxiliary wings
spars for cracks more frequently on
Model 402C airplanes including special
emphasis areas;

¢ Added inspection requirements for
the Model 414A airplanes; and

e Included provisions to position the
airplane to a home base, hangar,
maintenance facility, etc.

Emergency AD 2005-05-51 did not
affect those airplanes that incorporate a
spar strap modification on each wing
following the original release of (or a
later FAA-approved revision to) Cessna
Service Bulletin MEB02—5 and Cessna
Service Kit SK402—47 (currently at
MEBO02-5 Revision 2 and SK402—47B).

What has caused this particular AD
action? Emergency AD 2005-05-51 was
considered an interim action to
immediately require visual inspection of
the forward, aft, and auxiliary wing
spars for cracks. The intent was to
detect immediate and existing cracking
before it grew to wing failure.

The FAA has also received a report of
a third crack found at WS 112 on a
Model 402C airplane.

Cessna has developed new inspection
techniques (eddy current) for the
forward spar that are more effective at
detecting cracks before the structural
integrity of the wing is compromised.
These inspection techniques will allow
for longer intervals between repetitive

inspections than in emergency AD
2005-05-51.

Recent fatigue analysis that Cessna
did (and the FAA reviewed) reveals that
eddy current inspections of the forward
wing spars combined with visual
inspections of the aft and auxiliary spars
will address the unsafe condition of
these airplanes until long-term
continued operational safety is assured
through the Cessna-developed and FAA-
approved spar strap modifications.
Specifically:

e The eddy current inspection will
replace the visual inspection of the
forward spar that emergency AD 2005—
05-51 currently requires; and

e The visual inspections of the aft
and auxiliary spars will be maintained
from emergency AD 2005-05-51, but
will only be required repetitively every
100 hours TIS instead of every 15 hours
TIS.

Cessna has issued the following
service information to include
procedures to eddy current inspect the
Models 402C and 414A airplanes:

¢ Cessna Service Bulletin MEB99-3,
Revision 2, dated February 28, 2005
(Model 402C); or

e Cessna Service Bulletin MEB00-7,
Revision 2, dated February 28, 2005
(Model 414A).

The FAA’s Determination

After careful review of all available
information related to the subject
presented above, including the above-
referenced service bulletins, FAA has
determined that:

e The forward wings spars should be
inspected using eddy current methods
on Cessna Models 402C and 414A
airplanes;

¢ The visual inspections of the aft
and auxiliary spars should be
maintained from emergency AD 2005—
05-51 (but not inspected as often); and

e AD action should be taken to detect
and correct cracking in the wing spars
before the cracks grow to failure. Such
a wing failure could result in the wing
separating from the airplane with
consequent loss of control of the
airplane.

Consequently, we issued emergency
AD 2005-05-52 to supersede emergency
AD 2005-05-51.

Why is it important to publish this
AD? The FAA found that immediate
corrective action was required, that
notice and opportunity for prior public
comment were impracticable and
contrary to the public interest, and that
good cause existed to make the AD
effective immediately by individual
letters issued on March 2, 2005, to all
known U.S. operators of Cessna Models
402C and 414A airplanes. These
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conditions still exist, and the AD is
published in the Federal Register as an
amendment to section 39.13 of the
Federal Aviation Regulations (14 CFR
39.13) to make it effective to all persons.

Comments Invited

Will I have the opportunity to
comment before you issue the rule? This
AD is a final rule that involves
requirements affecting flight safety and
was not preceded by notice and an
opportunity for public comment;
however, we invite you to submit any
written relevant data, views, or
arguments regarding this AD. Send your
comments to an address listed under
ADDRESSES. Include ‘“Docket No. FAA—
2005-20513; Directorate Identifier
2005—CE—-07—AD” in the subject line of
your comments. If you want us to
acknowledge receipt of your mailed
comments, send us a self-addressed,
stamped postcard with the docket
number written on it; we will date-
stamp your postcard and mail it back to
you. We specifically invite comments
on the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify it. If a person contacts us
through a nonwritten communication,
and that contact relates to a substantive
part of this AD, we will summarize the
contact and place the summary in the
docket. We will consider all comments
received by the closing date and may
amend the AD in light of those
comments.

Authority for This Rulemaking

What authority does FAA have for
issuing this rulemaking action? Title 49
of the United States Code specifies the
FAA’s authority to issue rules on
aviation safety. Subtitle I, section 106
describes the authority of the FAA
Administrator. Subtitle VII, Aviation
Programs, describes in more detail the
scope of the agency’s authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this AD.

Regulatory Findings

Will this AD impact various entities?
We have determined that this AD will

not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the National Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

Will this AD involve a significant rule
or regulatory action? For the reasons
discussed above, I certify that this AD:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a summary of the costs
to comply with this AD and placed it in
the AD Docket. You may get a copy of
this summary by sending a request to us
at the address listed under ADDRESSES.
Include “Docket No. FAA-2005-20513;
Directorate Identifier 2005—-CE-07—-AD”
in your request.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing Airworthiness Directive (AD)
2000-23-01, Amendment 39-11971 (65
FR 70645), and adding the following new
AD:

2005-05-52 The Cessna Aircraft Company:
Amendment 39-14022; Docket No.
FAA—-2005-20513; Directorate Identifier
2005—-CE-07-AD.

When Does This AD Become Effective?

(a) This AD becomes effective on March 21,
2005, to all affected persons who did not
receive emergency AD 2005-05-52, issued
March 2, 2005. Emergency AD 2005—-05-52
contained the requirements of this
amendment and became effective
immediately upon receipt.

Are Any Other ADs Affected by This Action?

(b) This AD supersedes the following:

(1) Emergency AD 2005-05-51, issued
February 20, 2005; and

(2) AD 2000-23-01, Amendment 39—
11971.

What Airplanes Are Affected by This AD?

(c) This AD affects Model 402C and 414A
airplanes, all serial numbers, that:

(1) are certificated in any category; and

(2) do not incorporate a spar strap
modification on each wing spar following the
original release of (or a later FAA-approved
revision to) Cessna Service Bulletin MEB02—
5 and Cessna Service Kit SK402—47
(currently at MEB02-5 Revision 2 and
SK402—-47B).

What Is the Unsafe Condition Presented in
This AD?

(d) This AD is the result of extensive cracks
found on three wing spars of the affected
airplanes. We are issuing this AD to detect
and correct cracking in the wing spars before
the cracks grow to failure. Such a wing
failure could result in the wing separating
from the airplane with consequent loss of
control of the airplane.

What Must I Do to Address This Problem?

(e) Visual Inspections for all Model 402C
airplanes With Fewer than 15,000 Hours
Total Time-in-service (TIS): Initially inspect
upon accumulating 10,000 hours TIS on the
airplane or at the next inspection that would
have been required by AD 2000-23-01 or
emergency AD 2005-05-51, whichever
occurs later. Repetitively inspect thereafter at
intervals not to exceed 110 hours TIS until
accumulating 15,000 hours TIS:

(1) Perform both a visual external and
internal inspection of the forward, aft, and
auxiliary wing spars for cracks.

(2) Do these visual inspections following
the Accomplishment Instructions section of
Cessna Service Bulletin MEB99-3 (Model
402C), Revision 2, dated February 28, 2005.

(3) When doing the inspections, pay
particular attention to the following areas:

(i) Just Outboard of the Engine Beam

(A) The main lower spar cap at Wing
Station (WS) 114.

(B) The three rivets on both the inboard
and outboard sides of WS 114 (total of six
rivets) in the main lower spar cap as viewed
from the access hole.

(C) The main spar web at WS 112.5.

(ii) Just Inboard of the Inboard Engine
Beam

(A) The main lower spar cap between WS
80 and WS 89.

(B) The two attach bolts on the main spar
just inboard of the WS 89.18 rib.

(f) Eddy Current and Visual Inspections:
Perform eddy current inspections of the
forward wing spars combined with visual
inspections of the aft and auxiliary spars. Do
these inspections following the
Accomplishment Instructions section of
Cessna Service Bulletin MEB99-3 (Model
402C) or Cessna Service Bulletin MEB00-7
(Model 414A), both at Revision 2 and both
dated February 28, 2005.
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Affected airplanes

Eddy current and visual inspections

Repetitive Eddy current and visual inspection
interval

(1) For Model 414A airplanes, serial numbers
414A001 through 414A0047 and 414A0049
through 414A0200.

(2) For the following airplanes that have 15,000
hours or more TIS or upon accumulating
15,000 hours TIS:

(i) All Model 402C airplanes.
(ii) Model 414A airplanes, serial numbers
414A0201 through 414A1212.

At whichever of the following occurs later:

e Upon accumulating 8,500 hours TIS on the
airplanes;

o At the next inspection that would have been
required by emergency AD 2005-05-51
(required at intervals not to exceed 15
hours TIS); or

e Within the next 2 days after the effective
date of this AD (2 days after receipt for
those who received emergency AD
200505-52).

At whichever of the following occurs later:

e Upon accumulting 15,000 hours TIS on the
airplane;

o At the next inspection that would have been
required by emergency AD 2005-05-51
(required at intervals not to exceed 15
hours TIS); or

o Within the next 2 days after effective date
of this AD (2 days after receipt for those
who received emergency AD 2005-05-52).

Thereafter at intervals not to exceed 100
hours TIS.

Thereafter at intervals not to exceed 100
hours TIS.

Note: The Cessna service bulletins allow
for either a visual inspection or eddy current
inspection of the forward spars on all
airplanes affected by this AD. Visual
inspections of the forward spars do not
satisfy the requirements of this AD for the
airplanes referenced in paragraphs (f)(1) and
(f)(2) of this AD. These airplanes must have
the forward spars inspected using the eddy
current methods specified in the Cessna
service bulletins.

(g) Cracks Found: If you find any crack on
any forward, aft, or auxiliary wing spar; or in
surrounding structure such as spar webs or
skins during any inspection required by this
AD, before further flight do the following:

(1) Obtain an FAA-approved repair scheme
from the Cessna Aircraft Company, P.O. Box
7706, Wichita, Kansas 67277; telephone:
(316) 517-5800, facsimile: (316) 942—9006;
and

(2) Incorporate this repair scheme.

(h) Reporting Requirement: As soon as
possible, but no later than 24 hours after any
inspection required by this AD and as
defined below:

(1) Submit a report of inspection findings
to the Manager, Wichita Aircraft Certification
Office (ACO), by fax: (316) 946—4107.

(1) Include a report for “cracks found” or
“no cracks found” on the initial inspection;
and

(ii) Include a report only for “cracks
found” on the repetitive inspections.

(2) The report must include your name and
a contact phone number, the results of the
findings, a description of any cracking found,
the airplane serial number, and the total
number of hours TIS on the airplane. The
“Lower Wing Spars and Skin Inspection
Report” included in Cessna Service Bulletin
MEB99-3 and MEB00-7 may be utilized for
this reporting requirement.

May I Request an Alternative Method of
Compliance?

(i) You may request a different method of
compliance or a different compliance time
for this AD by following the procedures in 14
CFR 39.19. Unless FAA authorizes otherwise,
send your request to your principal
inspector. The principal inspector may add
comments and will send your request to the
Manager, Wichita Aircraft Certification Office
(ACO), FAA.

(1) For information on any already
approved alternative methods of compliance
or for further information about this AD,
contact Paul Nguyen, Aerospace Engineer,
FAA, Wichita ACO, 1801 Airport Road, Mid-
Continent Airport, Wichita, Kansas 67209;
telephone: (316) 946—4125; facsimile: (316)
946—-4107; e-mail: paul.nguyen@faa.gov.

(2) Alternative methods of compliance that
were approved for AD 2000-23-01 or
emergency AD 2005-05-51 are not approved
for this emergency AD.

Does This AD Incorporate Any Material by
Reference?

(j) You must do the actions required by this
AD following the instructions in Cessna
Service Bulletin MEB99-3 (Model 402C) or
Cessna Service Bulletin MEB00-7 (Model
414A), both at Revision 2 and both dated
February 28, 2005. The Director of the
Federal Register approved the incorporation
by reference of this service bulletin in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. To get a copy of this service
information, contact Cessna Aircraft
Company, Product Support P.O. Box 77086,
Wichita, Kansas 67277; telephone: (316) 517—
5800; facsimile: (316) 942—9006. To review
copies of this service information, go to the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, go
to: http://www.archives.gov/federal_register/
code_of_federal_regulations/

ibr_locations.html or call (202) 741-6030. To
view the AD docket, go to the Docket
Management Facility; U.S. Department of
Transportation, 400 Seventh Street, SW.,
Nassif Building, Room PL—401, Washington,
DC 20590-001 or on the Internet at http://
dms.dot.gov. The docket number is FAA—
2005-20513.

Issued in Kansas Gity, Missouri, on March
11, 2005.
Nancy C. Lane,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 05-5382 Filed 3—18—05; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 99—NE—41-AD; Amendment 39—
14015; AD 2005-06-07]

RIN 2120-AA64

Airworthiness Directives; General
Electric Company (GE) CF6-80A1/A3
and CF6-80C2A Series Turbofan
Engines, Installed on Airbus Industrie
A300-600 and A310 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: The FAA is superseding an
existing airworthiness directive (AD) for
GE CF6-80A1/A3 and CF6—-80C2A
series turbofan engines. That AD
currently requires completing one of the
following actions before further flight:



13366

Federal Register/Vol. 70, No. 53/Monday, March 21, 2005/Rules and Regulations

¢ Performing a directional pilot valve
(DPV) pressure check for leakage, and,
if necessary, replacing the DPV
assembly with a serviceable assembly,
or

¢ Replacing the DPV assembly with a
serviceable assembly, or

e Deactivating the thrust reverser, and
revising the FAA-approved airplane
flight manual (AFM) to require applying
performance penalties for certain takeoff
conditions if a thrust reverser is
deactivated.

That AD also requires revising the
Emergency Procedures Section of the
FAA-approved AFM to include a flight
crew operational procedure for use in
the event of any indication of an in-
flight thrust reverser deployment.

This AD specifies the same
requirements for leak checks, but
increases the interval between required
checks. This AD also removes the
requirement to revise the Limitations
Section and the Emergency Procedures
Section of the applicable AFM when
deactivating one or both thrust
reversers. This AD results from Airbus
Industrie, the airplane manufacturer,
revising the master minimum
equipment list (MMEL) to include
procedures for operating the airplane
with the thrust reversers deactivated,
and revising the AFM to include
procedures for emergency operation if
the thrust reversers deploy while in
flight. This AD also results from the
engine manufacturer recommending
extending the interval between
inspecting or replacing the DPV. We are
issuing this AD to prevent inadvertent
thrust reverser deployment, which, if it
occurs in-flight, could result in loss of
control of the airplane.

DATES: This AD becomes effective April
25, 2005. The Director of the Federal
Register approved the incorporation by
reference of certain publications listed
in the regulations as of April 25, 2005.

ADDRESSES: You can get the service
information identified in this AD from
Middle River Aircraft Systems, Mail
Point 46, 103 Chesapeake Park Plaza,
Baltimore, MD 21220, Attn: Product
Support Engineering; telephone (410)
682—0098, fax (410) 682-0100.

You may examine the AD docket at
the FAA, New England Region, Office of
the Regional Counsel, 12 New England
Executive Park, Burlington, MA.

FOR FURTHER INFORMATION CONTACT:
Karen Curtis, Aerospace Engineer,
Engine Certification Office, FAA, Engine
and Propeller Directorate, 12 New
England Executive Park, Burlington, MA
01803-5299; telephone (781) 238-7192;
fax (781) 238-7199.

SUPPLEMENTARY INFORMATION: The FAA
proposed to amend 14 CFR part 39 with
a proposed AD. The proposed AD
applies to GE CF6—-80A1/A3 and CF6—
80C2A series turbofan engines. We
published the proposed AD in the
Federal Register on July 29, 2004 (69 FR
45295). That action proposed the same
requirements for leak checks as the AD
being superseded, AD 99-18-19,
Amendment 39-11285 (64 FR 48277,
September 23, 1999), but would
increase the interval between required
checks.

Examining the AD Docket

You may examine the AD Docket
(including any comments and service
information), by appointment, between
8 a.m. and 4:30 p.m., Monday through
Friday, except Federal holidays. See
ADDRESSES for the location.

Comments

We provided the public the
opportunity to participate in the
development of this AD. We have
considered the comments received.

Request That the AD Be Closed

One commenter requests that the AD
be closed instead of superseded. The
commenter states his airplanes have
never experienced a leaky DPV.

We do not agree. Although the
operator has not yet experienced any
leaks, the possibility still exists that a
DPV leak may occur. This type of leak
is a hidden failure that cannot be
detected at the system level, and could
result in inadvertent thrust reverser
deployment, which, if it occurs in-flight,
could result in loss of control of the
airplane. This superseding AD reflects
the favorable inspection results, by
extending the inspection interval.

Request To Address Alternative
Methods of Compliance (AMOCs)

One commenter requests that any
AMOCs issued under AD 99-18-19 be
addressed in the superseding AD. The
commenter states that it would be
beneficial if operators did not have to
submit new AMOC requests for
deviations or changes previously
approved by the FAA under AD 99-18—

9.

1

We agree that any known AMOCs
should be addressed in this superseding
AD. The two known AMOCs issued
under AD 99-18-19, however, are no
longer necessary under the superseding
AD. Any AMOCs that may have been
overlooked and are not made obsolete
by this superseding AD should be
brought to the attention of the FAA
Engine Certification Office.

Request for Increased Inspection
Interval

One commenter requests that an
increased inspection interval for engines
configured with the Third Line of
Defense (TLOD) system be included in
this superseding AD. The commenter
cites service bulletins issued by Airbus,
and an AD issued by the Direction
Generale de L’Aviation Civile (DGAC),
the airworthiness authority for France,
as substantiation for the interval
increase. The commenter acknowledges
that the DGAC AD does not affect U.S.
registered airplanes.

We do not agree. The FAA Engine
Certification Office has not yet approved
the increased interval for engines
configured with the TLOD system. The
DGAC AD referenced by the commenter,
AD 1999-242-289 R1, dated July 7,
2004, was subsequently cancelled by the
European Aviation Safety Agency
(EASA) with the issuance of AD 1999—
242-289 R2. This cancellation notice
stated that AD 1999-242-289 R1 was
replaced by FAA AD 99-18-19, as noted
on EASA cover document 2002—-362—
IMP.

Request To Clarify the Reason for
Issuing a Superseding AD

In the proposed AD, we stated that the
proposed AD ‘“‘results from revisions to
the manufacturer’s alert service
bulletins”. We received an internal
request to clarify the reason for the
superseding AD. For clarification, we
have changed the final rule to state:

“This AD results from Airbus
Industrie, the airplane manufacturer,
revising the master minimum
equipment list (MMEL) to include
procedures for operating the airplane
with the thrust reversers deactivated,
and revising the AFM to include
procedures for emergency operation if
the thrust reversers deploy while in
flight. This AD also results from the
engine manufacturer recommending
extending the interval between
inspecting or replacing the DPV.”

Conclusion

We have carefully reviewed the
available data, including the comments
received, and determined that air safety
and the public interest require adopting
the AD with the changes described
previously. We have determined that
these changes will neither increase the
economic burden on any operator nor
increase the scope of the AD.

Costs of Compliance

There are about 544 engines of the
affected design in the worldwide fleet.
We estimate that 192 engines installed
on airplanes of U.S. registry will be
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affected by this AD. We also estimate
that it will take about 1 work hour per
engine to perform the actions (about 227
per year), and that the average labor rate
is $65 per work hour. Required parts
will cost about $12,000 per engine. We
estimate that operators will replace 9
percent of the existing DPVs. Based on
these figures, we estimate the total cost
of the AD to U.S. operators to be
$259,915.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a summary of the costs
to comply with this AD and placed it in
the AD Docket. You may get a copy of
this summary by sending a request to us
at the address listed under ADDRESSES.
Include “AD Docket No. 99-NE—-41—
AD” in your request.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends 14 CFR part 39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing Amendment 39-11285 (64 FR
48277, September 23, 1999) and by
adding a new airworthiness directive,
Amendment 39-14015, to read as
follows:

2005-06-07 General Electric Company:
Amendment 39-14015. Docket No. 99—
NE-41-AD.

Effective Date

(a) This AD becomes effective April 25,
2005.

Affected ADs

(b) This AD supersedes AD 99-18-19,
Amendment 39-11285.

Applicability: (c) This AD applies to
General Electric Company (GE) CF6-80A1/
A3 and CF6-80C2A series turbofan engines.
These engines are installed on, but not
limited to, Airbus Industrie A300-600 and
A310 series airplanes.

Unsafe Condition

(d) This AD results from Airbus Industrie,
the airplane manufacturer, revising the
master minimum equipment list (MMEL) to
include procedures for operating the airplane
with the thrust reversers deactivated, and
revising the Airplane Flight Manual (AFM) to
include procedures for emergency operation
if the thrust reversers deploy while in flight.
This AD also results from the engine
manufacturer recommending extending the
interval between inspecting or replacing the
directional pilot valve (DPV). We are issuing
this AD to prevent inadvertent thrust reverser
deployment, which, if it occurs in-flight,
could result in loss of control of the airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Credit for Initial Actions

(f) Performing the initial actions using
Middle River Aircraft Systems (MRAS) Alert
Service Bulletin (ASB) No. CF6—80A1/A3 SB
78A4022, Revision 2, dated September 17,
2003, or earlier revision or MRAS ASB No.
CF6-80C2A SB 78A1081, Revision 2, dated

September 17, 2003, or earlier revision,
satisfies the requirements of paragraphs (g)
and (i) of this AD.

GE CF6-80A1/A3 Series Engines Initial
Actions

(g) For GE CF6—-80A1/A3 series engines, do
either paragraph (g)(1) or (g)(2) of this AD.

(1) Before further flight, perform a pressure
check of the DPV for leakage. Use 2.B.(1)
through 2.B.(12) of the Accomplishment
Instructions of MRAS ASB No. CF6—-80A1/A3
SB 78A4022, Revision 2, dated September 17,
2003, and if necessary, do either of the
following:

(i) Replace the DPV assembly with a
serviceable assembly and perform an
operational check of the thrust reverser. Use
2.C.(1) through 2.C.(7) of the
Accomplishment Instructions of MRAS ASB
No. CF6-80A1/A3 SB 78A4022, Revision 2,
dated September 17, 2003, or

(ii) Deactivate the thrust reverser and do
the following:

(A) Replace the DPV with a serviceable
DPV within 10 calendar days.

(B) Perform an operational check of the
thrust reverser. Use 2.C.(1) through 2.C.(7) of
the Accomplishment Instructions of MRAS
ASB No. CF6-80A1/A3 SB 78A4022,
Revision 2, dated September 17, 2003.

(2) Before further flight, replace the DPV
assembly with a serviceable assembly, and
perform an operational check of the thrust
reverser. Use 2.C.(1) through 2.C.(7) of the
Accomplishment Instructions of MRAS ASB
No. CF6-80A1/A3 SB 78A4022, Revision 2,
dated September 17, 2003.

GE CF6-80A1/A3 Series Engines Repetitive
Actions

(h) For GE CF6-80A1/A3 series engines, do
either paragraph (h)(1) or (h)(2) of this AD
within 1,400 hours time-in-service (TIS)
since the last action.

(1) Perform a pressure check of the DPV for
leakage. Use 2.B.(1) through 2.B.(12) of the
Accomplishment Instructions of MRAS ASB
No. CF6-80A1/A3 SB 78A4022, Revision 2,
dated September 17, 2003, and if necessary,
do either of the following:

(i) Replace the DPV assembly with a
serviceable assembly and perform an
operational check of the thrust reverser. Use
2.C.(1) through 2.C.(7) of the
Accomplishment Instructions of MRAS ASB
No. CF6-80A1/A3 SB 78A4022, Revision 2,
dated September 17, 2003, or

(ii) Deactivate the thrust reverser and do
the following:

(A) Replace the DPV with a serviceable
DPV within 10 calendar days.

(B) Perform an operational check of the
thrust reverser. Use 2.C.(1) through 2.C.(7) of
the Accomplishment Instructions of MRAS
ASB No. CF6-80A1/A3 SB 78A4022,
Revision 2, dated September 17, 2003.

(2) Replace the DPV assembly with a
serviceable assembly, and perform an
operational check of the thrust reverser. Use
2.G.(1) through 2.C.(7) of the
Accomplishment Instructions of MRAS ASB
No. CF6-80A1/A3 SB 78A4022, Revision 2,
dated September 17, 2003.
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GE CF6-80C2A Series Engines Initial
Actions

(i) For GE CF6—-80C2A series engines, do
either paragraph (i)(1) or (i)(2) of this AD.

(1) Before further flight, perform a pressure
check of the DPV for leakage. Use 2.B.(1)
through 2.B.(12) of the Accomplishment
Instructions of MRAS ASB No. CF6—-80C2A
SB 78A1081, Revision 2, dated September 17,
2003, and if necessary, do either of the
following:

(i) Replace the DPV assembly with a
serviceable assembly and perform an
operational check of the thrust reverser. Use
2.C.(1) through 2.C.(5) of the
Accomplishment Instructions of MRAS ASB
No. CF6—-80C2A SB 78A1081, Revision 2,
dated September 17, 2003, or

(ii) Deactivate the thrust reverser and do
the following:

(A) Replace the DPV with a serviceable
DPV within 10 calendar days.

(B) Perform an operational check of the
thrust reverser. Use 2.C.(1) through 2.C.(5) of
the Accomplishment Instructions of MRAS
ASB No. CF6—-80C2A SB 78A1081, Revision
2, dated September 17, 2003.

(2) Before further flight, replace the DPV
assembly with a serviceable assembly, and
perform an operational check of the thrust
reverser. Use 2.C.(1) through 2.C.(5) of the
Accomplishment Instructions of MRAS ASB
No. CF6—-80C2A SB 78A4022, Revision 2,
dated September 17, 2003.

GE CF6-80C2A Series Engines Repetitive
Actions

(j) For GE CF6—80C2A series engines, do
either (j)(1) or (j)(2) of this AD within 1,400
hours TIS since the last action.

(1) Perform a pressure check of the DPV for
leakage. Use 2.B.(1) through 2.B.(12) of the

Accomplishment Instructions of MRAS ASB
No. CF6—-80C2A SB 78A1081, Revision 2,
dated September 17, 2003, and if necessary,
do either of the following:

(i) Replace the DPV assembly with a
serviceable assembly and perform an
operational check of the thrust reverser. Use
2.C.(1) through 2.C.(5) of the
Accomplishment Instructions of MRAS ASB
No. CF6—-80C2A SB 78A1081, Revision 2,
dated September 17, 2003, or

(ii) Deactivate the thrust reverser and do
the following:

(A) Replace the DPV with a serviceable
DPV within 10 calendar days.

(B) Perform an operational check of the
thrust reverser. Use 2.C.(1) through 2.C.(5) of
the Accomplishment Instructions of MRAS
ASB No. CF6—80C2A SB 78A1081, Revision
2, dated September 17, 2003.

(2) Replace the DPV assembly with a
serviceable assembly, and perform an
operational check of the thrust reverser. Use
2.C.(1) through 2.C.(5) of the
Accomplishment Instructions of MRAS ASB
No. CF6—-80C2A SB 78A1081, Revision 2,
dated September 17, 2003.

Definition of Serviceable DPV Assembly

(k) For the purpose of this AD, a
serviceable DPV assembly is:

(1) An assembly that has accumulated zero
time in service, or

(2) An assembly that has accumulated zero
time in service after having passed the tests
in the MRAS Component Maintenance
Manual GEK 85007 (78—31-51), Revision No.
6 or later, Directional Pilot Valve, Page Block
101, Testing and Troubleshooting, or

(3) An assembly that has been successfully
leak checked using Paragraph 2.B. of the
Accomplishment Instructions of MRAS ASB

TABLE 1.—INCORPORATION BY REFERENCE

No. 78A4022, Revision 2, dated September
17, 2003, or earlier revision, or ASB No.
78A1081, Revision 2, dated September 17,
2003, or earlier revision, as applicable,
immediately before installation on the
airplane.

Alternative Methods of Compliance

(1) The Manager, Engine Certification
Office, has the authority to approve
alternative methods of compliance for this
AD, if requested, using the procedures found
in 14 CFR 39.19.

Material Incorporated by Reference

(m) You must use the Middle River Aircraft
Systems (MRAS) Alert Service Bulletins
(ASB) listed in Table 1 of this AD to perform
the actions required by this AD. The Director
of the Federal Register approved the
incorporation by reference of the documents
listed in Table 1 of this AD in accordance
with 5 U.S.C. 552(a) and 1 CFR part 51. You
can get a copy from Middle River Aircraft
Systems, Mail Point 46, 103 Chesapeake Park
Plaza, Baltimore, MD 21220, Attn: Product
Support Engineering; telephone (410) 682—
0098, fax (410) 682—0100. You can review
copies at the FAA, New England Region,
Office of the Regional Counsel, 12 New
England Executive Park, Burlington, MA; or
at the National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal_register/
code_of_federal_regulations/
ibr_locations.html.

Table 1 follows:

Middle River Aircraft Systems ASB No.

Page number(s)
shown on the page

Revision

level Date shown on the
shown on page
the page

78A4022, Total pages: 18
78A1081, Total pages: 18

.................. 2

2 | September 17, 2003.
September 17, 2003.

Related Information

(n) None.

Issued in Burlington, Massachusetts, on
March 9, 2005.
Francis A. Favara,
Acting Manager, Engine and Propeller
Directorate, Aircraft Certification Service.
[FR Doc. 05-5299 Filed 3—18-05; 8:45 am]

BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration
14 CFR Part 39

[Docket No. FAA—-2004-19493; Directorate
Identifier 2004—NM—-69-AD; Amendment 39—
14018; AD 2005-06—10]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 767-200, —300, and —300F Series
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
Boeing Model 767-200, —300, and
—300F series airplanes. This AD requires
replacing the inboard fairing seal
common to the vapor barrier seal of
each strut assembly. This AD is
prompted by discovery during
production that a section of vapor
barrier seal was missing from the spar
web cavities of the upper aft struts of
both wings. We are issuing this AD to
prevent flammable fluids from leaking
onto parts of a hot exhaust system of a
shut-down engine of an airplane on the
ground, which could result in ignition
of the flammable fluids and an
uncontained fire. This could also lead to
an emergency evacuation of the airplane
and possible injury to passengers.
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DATES: This AD becomes effective April
25, 2005.

The incorporation by reference of a
certain publication listed in the AD is
approved by the Director of the Federal
Register as of April 25, 2005.
ADDRESSES: For service information
identified in this AD, contact Boeing
Commercial Airplanes, P.O. Box 3707,
Seattle, Washington 98124-2207.

Docket: The AD docket contains the
proposed AD, comments, and any final
disposition. You can examine the AD
docket on the Internet at http://
dms.dot.gov, or in person at the Docket
Management Facility office between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The
Docket Management Facility office
(telephone (800) 647—-5227) is located on
the plaza level of the Nassif Building at
the U.S. Department of Transportation,
400 Seventh Street, SW., room PL—401,
Washington, DC. This docket number is
FAA-2004-19493; the directorate
identifier for this docket is 2004—NM—
69—-AD.

FOR FURTHER INFORMATION CONTACT: John
L. Vann, Aerospace Engineer,
Propulsion Branch, ANM-140S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington 98055—-4056; telephone
(425) 917-6513; fax (425) 917-6590.
SUPPLEMENTARY INFORMATION: The FAA
proposed to amend 14 CFR Part 39 with
an AD for certain Boeing Model 767—
200, —300, and —300F series airplanes.
That action, published in the Federal
Register on November 3, 2004 (69 FR
63963), proposed to require replacing
the inboard fairing seal common to the
vapor barrier seal of each strut
assembly.

Comments

We provided the public the
opportunity to participate in the
development of this AD. We have
considered the comments that have
been submitted on the proposed AD.

Agreement With Proposed AD

Two commenters, the manufacturer
and an operator, agree with the
proposed AD.

Request for Extended Compliance Time

One commenter, another operator,
requests that we change the compliance
deadline from 60 months to 84 months
after the effective date. The operator
states that this will allow the airlines to
accomplish the required maintenance
within their heavy maintenance visit
schedules, thereby minimizing aircraft
out-of-service time and the associated
extra expense.

We do not agree with the commenter’s
request to extend the compliance time.
In developing an appropriate
compliance time for this action, we
considered the safety implications, the
level of effort needed to incorporate the
change, and normal maintenance
schedules for the timely
accomplishment of the modification. In
consideration of these items, we have
determined that a 60-month interval
will ensure an acceptable level of safety
and allow the modifications to be done
with no airplane out-of-service time
during scheduled maintenance intervals
for most affected operators. We have not
changed the final rule.

Conclusion

We have carefully reviewed the
available data, including the comments
that have been submitted, and
determined that air safety and the
public interest require adopting the AD
as proposed, except for minor editorial
changes.

Clarification of Costs of Compliance

We have discovered that the numbers
shown in the proposed AD were
incorrect for the worldwide total of
affected airplanes and affected airplanes
of U.S. registry. We have changed the
Costs of Compliance section of this AD
to reflect the correct numbers of affected
airplanes.

Costs of Compliance

There are about 723 airplanes
worldwide of the affected design. This
AD will affect about 228 airplanes of
U.S. registry. The actions will take about
4 work hours per airplane, at an average
labor rate of $65 per work hour.
Required parts will cost about $185 per
airplane. Based on these figures, the
estimated cost of the AD for U.S.
operators is $101,460, or $445 per
airplane.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation

is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule”” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD. See the ADDRESSES section for
a location to examine the regulatory
evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2005-06-10 Boeing: Amendment 39-14018.
Docket No. FAA-2004-19493;
Directorate Identifier 2004—-NM-69—-AD.

Effective Date

(a) This AD becomes effective April 25,

2005.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Boeing Model 767—
200, —300, and —300F series airplanes;
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certificated in any category; equipped with
General Electric and Pratt and Whitney
engines; as identified in Boeing Service
Bulletin 767-54—0107, Revision 1, dated
December 18, 2003.

Unsafe Condition

(d) This AD was prompted by discovery
during production that a section of vapor
barrier seal was missing from the spar web
cavities of the upper aft struts of both wings.
We are issuing this AD to prevent flammable
fluids from leaking onto parts of a hot
exhaust system of a shut-down engine of an
airplane on the ground, which could result
in ignition of the flammable fluids and an
uncontained fire. This could also lead to an
emergency evacuation of the airplane and
possible injury to passengers.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Installation of Seal

(f) Within 60 months after the effective
date of this AD, replace the inboard fairing
seal common to the vapor barrier seal of each
strut assembly with a new inboard fairing
seal in accordance with the Accomplishment
Instructions of Boeing Service Bulletin 767—
54—0107, Revision 1, dated December 18,
2003.

Seal Installations Accomplished Per
Previous Issue of Service Bulletin

(g) Seal installations accomplished in
accordance with the Accomplishment
Instructions of Boeing Service Bulletin 767—
54-0107, dated January 16, 2003, are
considered acceptable for compliance with
the corresponding action specified in this
AD.

Alternative Methods of Compliance
(AMOCs)

(h) The Manager, Seattle Aircraft
Certification Office, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.

Material Incorporated by Reference

(i) You must use Boeing Service Bulletin
767-54—0107, Revision 1, dated December
18, 2003, to perform the actions that are
required by this AD, unless the AD specifies
otherwise. The Director of the Federal
Register approves the incorporation by
reference of this document in accordance
with 5 U.S.C. 552(a) and 1 CFR part 51. For
copies of the service information, contact
Boeing Commercial Airplanes, P.O. Box
3707, Seattle, Washington 98124 2207. For
information on the availability of this
material at the National Archives and
Records Administration (NARA), call (202)
741-6030, or go to http://www.archives.gov/
federal_register/code_of _federal_regulations/
ibr_locations.html. You may view the AD
docket at the Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street SW, room PL—401, Nassif
Building, Washington, DC.

Issued in Renton, Washington, on March 9,
2005.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 05-5387 Filed 3—18-05; 8:45 am)]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2005-20060; Airspace
Docket No. 05—-ACE-2]

Modification of Class E Airspace;
Rolla, MO

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Direct final rule; confirmation of
effective date.

SUMMARY: This document confirms the
effective date of the direct final rule
which revises Class E airspace at Rolla,
MO.

DATES: Effective Date: 0901 UTC, May
12, 2005.

FOR FURTHER INFORMATION CONTACT:
Brenda Mumper, Air Traffic Division,
Airspace Branch, ACE-520A, DOT
Regional Headquarters Building, Federal
Aviation Administration, 901 Locust,
Kansas City, MO 64106; telephone:
(816) 329-2524.

SUPPLEMENTARY INFORMATION: The FAA
published this direct final rule with a
request for comments in the Federal
Register on February 7, 2005 (70 FR
6334). The FAA uses the direct final
rulemaking procedure for a non-
controversial rule where the FAA
believes that there will be no adverse
public comment. This direct final rule
advised the public that no adverse
comments were anticipated, and that
unless a written adverse comment, or a
written notice of intent to submit such
an adverse comment, were received
within the comment period, the
regulation would become effective on
May 12, 2005. No adverse comments
were received, and thus this notice
confirms that this direct final rule will
become effective on that date.

Issued in Kansas City, MO on March 7,
2005.
Anthony D. Roetzel,
Acting Area Director, Western Flight Services
Operations.
[FR Doc. 055440 Filed 3—18-05; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF LABOR

Occupational Safety and Health
Administration

29 CFR Part 1915
RIN 1218-AB51

Fire Protection in Shipyard
Employment; Approval of Information
Collection Requirements

AGENCY: Occupational Safety and Health
Administration (OSHA), Department of
Labor.

ACTION: Final rule; announcement of the
Office of Management and Budget
(OMB) approval of information
collection requirements.

SUMMARY: OSHA is announcing that the
collections of information contained in
the Fire Protection in Shipyard
Employment Standard (29 CFR part
1915, subpart P) have been approved by
OMB under the Paperwork Reduction
Act of 1995. The OMB approval number
is 1218-0248.

DATES: Effective March 21, 2005.

FOR FURTHER INFORMATION CONTACT:
Todd Owen, OSHA, Directorate of
Standards and Guidance, Room N3609,
U.S. Department of Labor, 200
Constitution Avenue, NW., Washington,
DC 20210; telephone (202) 693—-2222.

SUPPLEMENTARY INFORMATION: OSHA
published a final rule for Fire Protection
in Shipyard Employment on September
15, 2004, at 69 FR 55668 to provide
increased protection for shipyard
employment workers from the hazards
of fire on vessels and vessel sections
and at related land-side facilities. The
final rule became effective on December
14, 2004. As required by the Paperwork
Reduction Act of 1995, the Federal
Register notice for the final rule stated
that compliance with the collection of
information requirements was not
required until those collections of
information had been approved by OMB
and until the Department of Labor
published a notice in the Federal
Register announcing the OMB control
number assigned by OMB. Under 5 CFR
1320.5(b), an agency may not conduct or
sponsor a collection of information
unless: (1) The collection of information
displays a currently valid OMB control
number; and (2) the agency informs the
potential persons who are to respond to
the collection of information that such
persons are not required to respond to
the collection of information unless it
displays a currently valid OMB control
number.

On September 19, 2004, the Agency
submitted the Fire Protection in
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Shipyard Employment (29 CFR part
1915, subpart P) information collection
request to OMB for approval in
accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520). On November 30, 2004, OMB
approved the collections of information
and assigned OMB Control Number
1218-0248. The approval for the
collection expires on November 30,
2007. The approved collections of
information are:

1915.501—General Provisions

Paragraph (d)(1) Multi-employer
worksites, Host employer
responsibilities.

Paragraph (d)(2) Multi-employer
worksites, Contract employer
responsibilities.

1915.502—Fire Safety Plan

Paragraph (a) Employer
responsibilities (to create a fire safety
plan).

Paragraph (b) Plan elements.

Paragraph (c) Reviewing the plan with
employees.

Paragraph (d) Additional employer
requirements.

1915.504—Fire Watches

Paragraph (a) Written fire watch
policy.

1915.505—Fire Response

Paragraph (a) Employer
responsibilities (written fire response
policy).

Paragraph (b) Required written policy
information.

Paragraph (d) Organization of internal
fire response functions.

1915.506—Hazards of Fixed
Extinguishing Systems on Board Vessels
and Vessel Sections

Paragraph (b) Requirements for
automatic and manual systems.

1915.507—Land-Side Fire Protection
Systems

Paragraph (c) General requirements
for fixed extinguishing systems.

1915.508—Training

Paragraph (a) Training Frequency.

Paragraph (b) Training for all
employees.

Paragraph (c) Additional training
requirements for employees expected to
fight incipient stage fires.

Paragraph (d) Additional training
requirements for employees designated
to perform fire response activities.

Paragraph (e) Additional training
requirements for employees assigned to
fire watch duty.

Paragraph (f) Records.

List of Subjects in 29 CFR Part 1915

Reporting and recordkeeping
requirements.

Authority and Signature

Jonathan L. Snare, Acting Assistant
Secretary of Labor for Occupational
Safety and Health, directed the
preparation of this document. The
authority for this document is the
Paperwork Reduction Act of 1995 (44
U.S.C. 3506), Secretary of Labor’s Order
No. 5-2002 (67 FR 65008).

Signed in Washington, DC on March 15,
2005.
Jonathan L. Snare,
Acting Assistant Secretary of Labor.

m Accordingly, the Occupational Safety
and Health Administration amends 29
CFR part 1915, as set forth below.

PART 1915—[AMENDED]

m 1. The authority citation for part 1915
continues to read in part as follows:

Authority: § 41, Longshore and Harbor
Workers’ Compensation Act (33 U.S.C. 941);
Secs. 4, 6, 8, Occupational Safety and Health
Act of 1970 (29 U.S.C. 653, 655, 657);
Secretary of Labor’s Order No. 12-71 (36 FR
8754), 8-76 (41 FR 25059), 9-83 (48 FR
35736), 1-90 (55 FR 9033), 6-96 (62 FR 111),
3-2000 (65 FR 50017), or 5-2002 (67 FR
65008) as applicable.

* * * * *

m 2.In § 1915.8, the table is amended by
adding the entries for the following
sections, in numerical order, to read as
follows:

§1915.8 OMB Control numbers under the
Paperwork Reduction Act

* * * * *

1915.501(d) 1218-0248
1915.502(a) 1218-0248
1915.502(b) 1218-0248
1915.502(c) 1218-0248
1915.502(d) 1218-0248
1915.504(a) 1218-0248
1915.505(a) 1218-0248
1915.505(b) 1218-0248
1915.505 1218-0248
1915.506(b) 1218-0248
1915.507(c) 1218-0248
1915.508(a) 1218-0248
1915.508(b) 1218-0248
1915.508(c) 1218-0248
1915.508 1218-0248
1915.508(e) 1218-0248
1915.508(f) 1218-0248

* * * * *

[FR Doc. 05-5500 Filed 3—18-05; 8:45 am)]
BILLING CODE 4510-26-M

DEPARTMENT OF EDUCATION

34 CFR Parts 606, 607, 611, 637, 648,
656, 657, 658, 660, 661, 662, 663, 664,
and 669

Higher Education Programs

AGENCY: Office of Postsecondary
Education, Department of Education.
ACTION: Final regulations.

SUMMARY: These final regulations
remove all references to points in the
selection criteria the Department of
Education (Department) uses to evaluate
applications submitted under the higher
education discretionary grant programs.
We are taking this action because the
current point assignments are outdated
and do not permit sufficient flexibility
to establish important program
objectives. Taking this action allows us
that flexibility and ensures that grant
awards are made to high quality
applicants.

The final regulations also remove the
requirement that in competitions for
grants under the Partnership and
Teacher-Recruitment components of the
Teacher Quality Enhancement Grants
Program, the Secretary hold a two-stage
competition in which applicants must
submit a pre-application and a full
application. The current structure did
not prove effective in producing high
quality applications for this program.
Removing the requirement for a pre-
application reduces burden on
applicants and the Department and
allows both to target their resources on
the full application stage.

There are some amendments in these
final regulations that are purely
technical corrections to the regulations.
DATES: These regulations are effective
April 20, 2005.

FOR FURTHER INFORMATION CONTACT:
Lorraine Kennedy, U.S. Department of
Education, 1990 K Street, NW., room
8018, Washington, DC 20006—8544.
Telephone: (202) 502—-7762. Pamela
Maimer, U.S. Department of Education,
1990 K Street, NW., room 8014,
Washington, DC 20006—8544.
Telephone: (202) 502-7704.

If you use a telecommunications
device for the deaf (TDD), you may call
the Federal Relay Service (FRS) at 1—
800-877-8339.

Individuals with disabilities may
obtain this document in an alternative
format (e.g., Braille, large print,
audiotape, or computer diskette) on
request to either contact person listed
under FOR FURTHER INFORMATION
CONTACT.

SUPPLEMENTARY INFORMATION: On
December 22, 2004, the Secretary
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published a notice of proposed
rulemaking (NPRM) for 34 CFR parts
606, 607, 611, 637, 648, 656, 657, 658,
660, 661, 662, 663, 664, and 669 in the
Federal Register (69 FR 76636). In the
preamble of the NPRM, the Secretary
discussed on pages 76636 and 76637 the
major changes proposed to the current
regulations. These are as follows:

e The Secretary proposed removing
the mandatory point values from the
selection criteria in the regulations
associated with the application process
for discretionary grant programs. These
amendments provide the Secretary with
the flexibility to select specific point
values from year to year to address
current priorities for the programs.

e The Secretary also proposed
amending 34 CFR part 611, which
governs the Teacher Quality
Enhancement Grants (TQE) program.
This amendment makes discretionary
the existing requirement that in
competitions for grants under the
program’s Partnership and Teacher-
Recruitment components, the Secretary
conduct a two-stage process for
selecting applicants involving the
submission and review of pre-
applications and full applications.

There were no differences between
the NPRM and these final regulations.

Analysis of Comments

In response to the Secretary’s
invitation in the NPRM, the Department
did not receive any comments on the
changes to the TQE program. Several
parties submitted comments on the
proposed regulations regarding removal
of mandatory point values. An analysis
of the comments follows.

Generally, we do not address
technical and other minor changes—and
suggested changes the law does not
authorize the Secretary to make.

Analysis of Comments and Changes

Comments: Several commenters
believed that the elimination of points
will result in some institutions being
denied the opportunity to compete for
grants because they will not have
enough time to prepare because of the
change.

Discussion: The Secretary does not
agree that eliminating specific point
values from the regulations will reduce
the opportunity for potential grantees to
compete for grants. The regulations
continue to specify the criteria used in
making the grants in each program.
Moreover, the points to be awarded for
each criteria will be specified in a
Federal Register notice or in the
application package, which will be
available in enough time for potential
applicants to prepare their applications.

Change: None.

Comment: Several commenters wrote
that eliminating points from the criteria
will result in a reduced focus on
institutions that serve disadvantaged
students or programs that serve a
particular group.

Discussion: The Secretary
understands the concerns of the
commenters. We do not believe that the
proposed change will lead to reduced
focus on institutions that serve
disadvantaged students or particular
groups of students. Removing point
values from the regulations does not
change the selection criteria or
otherwise change the focus of the
programs.

Change: None.

Comment: Several commenters stated
that the elimination of points would
result in a preference for four-year
institutions over two-year institutions.

Discussion: We have no reason to
believe that the removal of points from
the regulations will result in a
preference for four-year institutions over
two-year institutions in grant awards.
The selection criteria will remain the
same, so the removal of points will not
effect the selection of applicants.

Change: None.

Executive Order 12866
1. Potential Costs and Benefits

We have reviewed these final
regulations in accordance with
Executive Order 12866. Under the terms
of the order we have assessed the
potential costs and benefits of this
regulatory action.

The potential costs associated with
the final regulations are those resulting
from statutory requirements and those
we have determined to be necessary for
administering these programs effectively
and efficiently.

In assessing the potential costs and
benefits—both quantitative and
qualitative—of these final regulations,
we have determined that the benefits
regulations justify the costs.

We have also determined that this
regulatory action would not unduly
interfere with State, local, and tribal
governments in the exercise of their
governmental functions.

2. Summary of Potential Costs and
Benefits

We discussed the potential costs and
benefits of these final regulations in the
preamble to the NPRM in the section
titled SUPPLEMENTARY INFORMATION.

Regulatory Flexibility Act Certification

The Secretary certifies that these final
regulations will not have a significant

economic impact on a substantial
number of small entities. Small entities
affected by these regulations are small
institutions of higher education. The
changes will not have a significant
economic impact on the institutions
affected.

Paperwork Reduction Act of 1995

The Paperwork Reduction Act of 1995
does not require you to respond to a
collection of information unless it
displays a valid OMB control number.
We display the valid OMB control
numbers assigned to collections of
information in these final regulations at
the end of the affected sections of the
regulations.

Assessment of Educational Impact

In the NPRM we requested comments
on whether the proposed regulations
would require transmission of
information that any other agency or
authority of the United States gathers or
makes available.

Based on the response to the NPRM
and on our review, we have determined
that these final regulations do not
require transmission of information that
any other agency or authority of the
United States gathers or makes
available.

Electronic Access to This Document

You may view this document, as well
as all other Department of Education
documents published in the Federal
Register, in text or Adobe Portable
Document Format (PDF) on the Internet
at the following site: http.//www.ed.gov/
news/fedregister.

To use PDF you must have Adobe
Acrobat Reader, which is available free
at this site. If you have questions about
using PDF, call the U.S. Government
Printing Office (GPO), toll free, at 1—
888—-293-6498; or in the Washington,
DC, area at (202) 512—-1530.

Note: The official version of this document
is the document published in the Federal
Register. Free Internet access to the official
edition of the Federal Register and the Code
of Federal Regulations is available on GPO
Access at: http://www.gpoaccess.gov/nara/
index.html.

List of Subjects
34 CFR Parts 606 and 607

Colleges and universities, Grant
programs—education, Reporting and
recordkeeping requirements.

34 CFR Part 611

Colleges and universities, Elementary
and secondary education, Grant
programs—education.
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34 CFR Part 637

Colleges and universities, Educational
study programs, Equal educational
opportunity, Grant programs—
education, Reporting and recordkeeping
requirements, Science and technology,
Women.

34 CFR Part 648

Colleges and universities, Grant
programs—education, Reporting and
recordkeeping requirements,
Scholarships and fellowships.

34 CFR Part 656

Colleges and universities, Cultural
exchange programs, Educational study
programs, Grant programs—education,
Reporting and recordkeeping
requirements.

34 CFR Part 657

Colleges and universities, Cultural
exchange programs, Educational study
programs, Grant programs—education,
Reporting and recordkeeping
requirements, Scholarships and
fellowships.

34 CFR Part 658

Colleges and universities, Cultural
exchange programs, Educational study
programs, Grant programs—education.

34 CFR Part 660

Colleges and universities, Cultural
exchange programs, Educational
Research, Educational study programs,
Grant programs—education.

34 CFR Part 661

Business and industry, Colleges and
universities, Educational study
programs, Grant programs—education,
Student aid.

34 CFR Part 662

Colleges and universities, Educational
Research, Educational study programs,
Grant programs—education,
Scholarships and fellowships.

34 CFR Part 663

Colleges and universities, Educational
Research, Educational study programs,
Grant programs—education,
Scholarships and fellowships, Teachers.

34 CFR Part 664

Colleges and universities, Educational
Research, Educational study programs,
Grant programs—education, Teachers.

34 CFR Part 669

Colleges and universities, Educational
Research, Educational study programs,
Grant programs—education, Reporting
and recordkeeping requirements,
Teachers.

Dated: March 16, 2005.
Sally L. Stroup,
Assistant Secretary for Postsecondary
Education.
m For the reasons discussed in the
preamble, the Secretary amends parts
606, 607, 611, 637, 648, 656, 657, 658,
660, 661, 662, 663, 664, and 669 of title
34 of the Code of Federal Regulations as
follows:

PART 606—DEVELOPING HISPANIC-
SERVING INSTITUTIONS PROGRAM

m 1. The authority citation for part 606
continues to read as follows:

Authority: 20 U.S.C. 1101 et seq., unless
otherwise noted.

m 2. Section 606.20 is amended by—
m A. Revising paragraph (b);
m B. In paragraph (c)(1), removing the
words “scores at least 50 points” and
adding, in their place, the words ‘“‘meets
the requirements”’; and
m C. Removing paragraph (c)(2)(i) and
redesignating paragraphs (c)(2)(ii) and
(c)(2)(iii) as paragraphs (c)(2)(i) and
(c)(2)(ii), respectively.

The revision reads as follows:

§606.20 How does the Secretary choose
applications for funding?
* * * * *

(b) The Secretary informs applicants
of the maximum possible score for each
criterion in the application package or
in a notice published in the Federal
Register.

* * * * *

m 3. Section 606.21 is amended by—

m A. Removing all of the parentheticals
that end in “points)”’; and

m B. Revising the introductory text to
read as follows:

§606.21 What are the selection criteria for
planning grants?

The Secretary evaluates an
application for a planning grant on the
basis of the criteria in this section.

* * * * *

m 4. Section 606.22 is amended by—

m A. Revising the introductory text;

m B. Removing all of the parentheticals

that end in “points)”;

m C. In paragraphs (a)(1) and (a)(2),

removing the punctuation ““.”’; and

m D. In paragraph (a)(3), adding the word

“and” after the punctuation ““;”.
The revision reads as follows:

§606.22 What are the selection criteria for
development grants?

The Secretary evaluates an
application for a development grant on
the basis of the criteria in this section.

* * * * *

m 5. Section 606.23 is amended by—

m A. Removing all of the parentheticals
that end in “point)”’; and

m B. Revising the introductory text of
paragraphs (a) and (b) to read as follows:

§606.23 What special funding
consideration does the Secretary provide?

(a) If funds are available to fund only
one additional planning grant and each
of the next fundable applications has
received the same number of points
under § 606.20 or 606.21, the Secretary
awards additional points, as provided in
the application package or in a notice
published in the Federal Register, to
any of those applicants that—

* * * * *

(b) If funds are available to fund only
one additional development grant and
each of the next fundable applications
has received the same number of points
under § 606.20 or 606.22, the Secretary
awards additional points, as provided in
the application package or in a notice
published in the Federal Register, to
any of those applicants that—

* * * * *

PART 607—STRENGTHENING
INSTITUTIONS PROGRAM

m 6. The authority citation for part 607
continues to read as follows:

Authority: 20 U.S.C. 1507-1509c, 1066—
1069f, unless otherwise noted.

m 7. Section 607.20 is amended by—
m A. Removing paragraph (c) and
redesignating paragraphs (b)(1) and (2) as
paragraphs (c)(1) and (2), respectively;
m B. In redesignated paragraph (c)(2),
removing the reference to “(b)(1)”’ and
adding, in its place, the reference
“(c)(1)”;
m C. Adding a new paragraph (b); and
m D. Revising paragraph (d).

The addition and revision read as
follows:

§607.20 How does the Secretary choose
applications for funding?

* * * * *

(b) The Secretary informs applicants
of the maximum possible score for each
criterion in the application package or
in a notice published in the Federal
Register.

* * * * *

(d) The Secretary considers funding
an application for a development grant
that—

(1) Is submitted with a comprehensive
development plan that satisfies all the
elements required of such a plan under
§607.8; and

(2) In the case of an application for a
cooperative arrangement grant,
demonstrates that the grant will enable
each eligible participant to meet the
goals and objectives of its
comprehensive development plan better
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and at a lower cost than if each eligible

participant were funded individually.

m 8. Section 607.21 is amended by—

m A. Removing all of the parentheticals
that end in “points)”; and

m B. Revising the introductory text to
read as follows:

§607.21 What are the selection criteria for
planning grants?

The Secretary evaluates an
application for a planning grant on the

basis of the criteria in this section.
* * * * *

m 9. Section 607.22 is amended by—

m A. Revising the introductory text;

m B. Removing all of the parentheticals
that end in “points)”’;

m C. In paragraphs (a)(1) and (a)(2),
removing the punctuation ““.”’; and

m D. In paragraph (a)(3), adding the word
“and” after the punctuation “;”

)7
The revision reads as follows:

§607.22 What are the selection criteria for
development grants?

The Secretary evaluates an
application for a development grant on

the basis of the criteria in this section.
* * * * *

m 10. Section 607.23 is amended by—

m A. Removing all of the parentheticals
that end in “point)”’; and

m B. Revising the introductory text of
paragraphs (a) and (b) to read as follows:

§607.23 What special funding
consideration does the Secretary provide?

(a) If funds are available to fund only
one additional planning grant and each
of the next fundable applications has
received the same number of points
under § 607.20 or 607.21, the Secretary
awards additional points, as provided in
the application package or in a notice
published in the Federal Register, to
any of those applicants that—

* * * * *

(b) If funds are available to fund only
one additional development grant and
each of the next fundable applications
has received the same number of points
under § 607.20 or 607.22, the Secretary
awards additional points, as provided in
the application package or in a notice
published in the Federal Register, to
any of those applicants that—

* * * * *

PART 611—TEACHER QUALITY
ENHANCEMENT GRANTS PROGRAM

m 11. The authority citation for part 611
continues to read as follows:

Authority: 20 U.S.C. 1021 et seq. and
1024(e), unless otherwise noted.

§611.2 [Amended]

m 12. Section 611.2 is amended by, in
paragraph (a), removing the words
“paragraphs (a)(1), (a)(2)(iii), or (a)(3)(iii)
of §611.3” and adding, in their place, the
words “paragraphs (a)(1), (a)(2)(1)(B),
(a)(2)(ii), (a)(3)(i)(B), or (a)(3)(ii) of
§611.3”.

m 13. Section 611.3 is amended by—

m A. Revising paragraphs (a)(2) and
(a)(3); and

m B. In paragraph (b), removing the
words ‘“paragraphs (b)(2)(ii) and
(b)(3)(ii)”” and adding, in their place, the
words ‘““paragraphs (a)(2)(i)(A) and
(a)(3)A)(A)”.

The revisions read as follows:

§611.3 What procedures does the
Secretary use to award a grant?
* * * * *

(a] * % %

(2) For the Partnership Grants
Program, the Secretary may use a two-
stage application process to determine
which applications to fund.

(i) If the Secretary uses a two-stage
application process, the Secretary
uses—

(A) The selection criteria in §§611.21
through 611.22 to evaluate pre-
applications submitted for new grants,
and to determine those applicants to
invite to submit full program
applications; and

(B) For those applicants invited to
submit full applications, the selection
criteria and competitive preference in
§§611.23 through 611.25 to evaluate the
full program applications.

(ii) If the Secretary does not use a two-
stage application process, the Secretary
uses the selection criteria and
competitive preference in §§611.23
through 611.25 to evaluate applications.

(3) For the Teacher Recruitment
Grants Program, the Secretary may use
a two-stage application process to
determine which applications to fund.

(i) If the Secretary uses a two-stage
application process, the Secretary
uses—

(A) The selection criteria in §611.31
to evaluate pre-applications submitted
for new grants, and to determine those
applicants to invite to submit full
program applications; and

(B) For those applicants invited to
submit full applications, the selection
criteria in §611.32 to evaluate the full
program applications.

(ii) If the Secretary does not use a two-
stage application process, the Secretary
uses the selection criteria in §611.32 to

evaluate applications.
* * * * *

PART 637—MINORITY SCIENCE AND
ENGINEERING IMPROVEMENT
PROGRAM

m 14. The authority citation for part 637
continues to read as follows:

Authority: 20 U.S.C. 1067-1067c, 1067g—
1067k, 1068, 1068b, unless otherwise noted.

m 15. Section 637.31 is amended by—
m A. Revising paragraph (b); and
m B. Removing paragraph (c) and
redesignating paragraphs (d)(1), (2), and
(3) as paragraphs (c)(1), (2), and (3),
respectively.

The revision reads as follows:

§637.31 How does the Secretary evaluate
an application?
* * * * *

(b) The Secretary informs applicants
of the maximum possible score for each
criterion in the application package or
in a notice published in the Federal
Register.

* * * * *

m 16. Section 637.32 is amended by—
m A. Revising the introductory text;
m B. Removing all of the parentheticals
that end in “points)”’;
m C. In paragraph (a)(2)(v), removing the
parenthetical “(See EDGAR 34 CFR
75.581)” and adding, in its place, the
parenthetical “(See 34 CFR 75.580)”.
m D. In paragraph (b)(2)(iv), removing the
word “groups” the second time it
appears and adding, in its place, the
word ‘“‘group”’;
m E. In paragraph (d)(1), removing the
parenthetical “(See EDGAR 34 CFR
75.590—Evaluation by the grantee;
where applicable)” and adding, in its
place, the parenthetical “(See 34 CFR
75.590)";
m F. Removing the authority citation that
appears immediately before paragraph
(£); and
m G. Revising paragraph (f)(2)(iii).

The revisions read as follows:

§637.32 What selection criteria does the
Secretary use?

The Secretary evaluates applications
on the basis of the criteria in this

section.
* * * * *

(f) * % %

(2) * *x %

(iii) Involvement of appropriate
individuals, especially science faculty,

in identifying the institutional needs.
* * * * *

PART 648—GRADUATE ASSISTANCE
IN AREAS OF NATIONAL NEED

m 17. The authority citation for part 648
continues to read as follows:

Authority: 20 U.S.C. 1135-1135ee, unless
otherwise noted.
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m 18. Section 648.30 is amended by—
m A. Revising paragraph (b); and
m B. Removing paragraph (c).

The revision reads as follows:

§648.30 How does the Secretary evaluate
an application?
* * * * *

(b) The Secretary informs applicants
of the maximum possible score for each
criterion in the application package or
in a notice published in the Federal
Register.

* * * * *

m 19. Section 648.31 is amended by—
m A. Removing all of the parentheticals
that end in “points)”’; and

m B. Revising the introductory text to
read as follows:

§648.31 What selection criteria does the
Secretary use?

The Secretary evaluates an
application on the basis of the criteria

in this section.
* * * * *

PART 656—NATIONAL RESOURCE
CENTERS PROGRAM FOR FOREIGN
LANGUAGE AND AREA STUDIES OR
FOREIGN LANGUAGE AND
INTERNATIONAL STUDIES

m 20. The authority citation for part 656
continues to read as follows:

Authority: 20 U.S.C. 1122, unless
otherwise noted.

m 21. Section 656.20 is amended by

revising paragraph (b) to read as follows:

§656.20 How does the Secretary evaluate
an application?
* * * * *

(b) The Secretary informs applicants
of the maximum possible score for each
criterion in the application package or
in a notice published in the Federal
Register.

* * * * *

m 22. Section 656.21 is amended by—
m A. Removing all of the parentheticals
that end in “points)”; and

m B. Revising the introductory text to
read as follows:

§656.21 What selection criteria does the
Secretary use to evaluate an application for
a comprehensive Center?

The Secretary evaluates an
application for a comprehensive Center
on the basis of the criteria in this

section.
* * * * *

m 23. Section 656.22 is amended by—
m A. Removing all of the parentheticals
that end in “points)”’; and

m B. Revising the introductory text to
read as follows:

§656.22 What selection criteria does the
Secretary use to evaluate an application for
an undergraduate Center?

The Secretary evaluates an
application for an undergraduate Center
on the basis of the criteria in this

section.
* * * * *

PART 657—FOREIGN LANGUAGE AND
AREA STUDIES FELLOWSHIPS
PROGRAM

m 24. The authority citation for part 657
continues to read as follows:

Authority: 20 U.S.C. 1122, unless
otherwise noted.

m 25. Section 657.20 is amended by—
m A.In paragraph (a), adding the word
“institutional” before the word
“application’’; and

m B. Revising paragraph (b) to read as
follows:

§657.20 How does the Secretary evaluate
an institutional application for an allocation
of fellowships?

(b) The Secretary informs applicants
of the maximum possible score for each
criterion in the application package or
in a notice published in the Federal
Register.

* * * * *

m 26. Section 657.21 is amended by—
m A. Removing all of the parentheticals
that end in “points)”’; and

m B. Adding introductory text to read as
follows:

§657.21 What criteria does the Secretary
use in selecting institutions for an
allocation of fellowships?

The Secretary evaluates an
institutional application for an
allocation of fellowships on the basis of

the criteria in this section.
* * * * *

PART 658—UNDERGRADUATE
INTERNATIONAL STUDIES AND
FOREIGN LANGUAGE PROGRAM

m 27. The authority citation for part 658
continues to read as follows:

Authority: 20 U.S.C. 1124, unless
otherwise noted.

m 28. Section 658.30 is revised to read as
follows:

§658.30 How does the Secretary evaluate
an application?

(a) The Secretary evaluates an
application from an institution of higher
education or a combination of such
institutions on the basis of the criteria
in §§658.31 and 658.32. The Secretary
informs applicants of the maximum
possible score for each criterion in the

application package or in a notice
published in the Federal Register.

(b) The Secretary evaluates an
application from an agency or
organization or professional or scholarly
association on the basis of the criteria in
§§658.31 and 658.33. The Secretary
informs applicants of the maximum
possible score for each criterion in the
application package or in a notice
published in the Federal Register.

(Authority: 20 U.S.C. 1124)

m 29. Section 658.31 is amended by—

m A. Removing the parentheticals “(10)”
and “(5)” each time they appear; and

m B. Revising the introductory text to
read as follows:

§658.31 What selection criteria does the
Secretary use?

The Secretary evaluates an
application for a project under this
program on the basis of the criteria in

this section.
* * * * *

m 30. Section 658.32 is amended by—
m A. Removing the parentheticals “(15)
and ““(10)” each time they appear; and
m B. Revising the introductory text to
read as follows:

s

§658.32 What additional criteria does the
Secretary apply to institutional
applications?

In addition to the criteria referred to
in §658.31, the Secretary evaluates an
application submitted by an institution
of higher education or a combination of
such institutions on the basis of the
criteria in this section.

* * * * *

m 31. Section 658.33 is amended by—
m A. In paragraph (a), removing the
parenthetical “(30)”’; and

m B. Revising the introductory text to
read as follows:

§658.33 What additional criterion does the
Secretary apply to applications from
organizations and associations?

In addition to the criteria referred to
in §658.31, the Secretary evaluates an
application submitted by an
organization or association on the basis

of the criterion in this section.
* * * * *

PART 660—THE INTERNATIONAL
RESEARCH AND STUDIES PROGRAM

m 32. The authority citation for part 660
continues to read as follows:

Authority: 20 U.S.C. 1125, unless
otherwise noted.

m 33. Section 660.30 is revised to read as
follows:
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§660.30 How does the Secretary evaluate
an application?

(a) The Secretary evaluates an
application for a research project, a
study, or a survey on the basis of the
criteria in §§660.31 and 660.32. The
Secretary informs applicants of the
maximum possible score for each
criterion in the application package or
in a notice published in the Federal
Register.

(b) The Secretary evaluates an
application for the development of
specialized instructional materials on
the basis of the criteria in §§660.31 and
660.33. The Secretary informs
applicants of the maximum possible
score for each criterion in the
application package or in a notice
published in the Federal Register.

(Authority: 20 U.S.C. 1125)

m 34. Section 660.31 is amended by—
m A. Removing all of the parentheticals
that end in “points)”; and

m B. Revising the introductory text to
read as follows:

§660.31 What selection criteria does the
Secretary use for all applications for a
grant?

The Secretary evaluates an
application for a project under this
program on the basis of the criteria in
this section. The Secretary informs
applicants of the maximum possible
score for each criterion in the
application package or in a notice
published in the Federal Register.

* * * * *

m 35. Section 660.32 is amended by—
m A. Removing all of the parentheticals
that end in “points)”’; and

m B. Revising the introductory text to
read as follows:

§660.32 What additional selection criteria
does the Secretary use for an application
for a research project, a survey, or a study?
In addition to the criteria referred to
in §660.31, the Secretary evaluates an
application for a research project, study,
or survey on the basis of the criteria in
this section.
* * * * *

m 36. Section 660.33 is amended by—
m A. Removing all of the parentheticals
that end in “points)”; and

m B. Revising the introductory text to
read as follows:

§660.33 What additional selection criteria
does the Secretary use for an application to
develop specialized instructional materials?
In addition to the criteria referred to
in §660.31, the Secretary evaluates an
application to develop specialized
instructional materials on the basis of
the criteria in this section.
* * * * *

PART 661—BUSINESS AND
INTERNATIONAL EDUCATION
PROGRAM

m 37. The authority citation for part 661
continues to read as follows:

Authority: 20 U.S.C. 1130-1130b, unless
otherwise noted.

m 38. Section 661.30 is revised to read as
follows:

§661.30 How does the Secretary evaluate
an application?

The Secretary evaluates an
application for a grant under this
program on the basis of the criteria in
§661.31. The Secretary informs
applicants of the maximum possible
score for each criterion in the
application package or in a notice
published in the Federal Register.

(Authority: 20 U.S.C. 1130a)

m 39. Section 661.31 is amended by—
m A. Removing all of the parentheticals
that end in “points)”’;

m B. In paragraph (e), adding the
punctuation “.”” after the word
“resources’’; and

m C. Revising the introductory text to

read as follows:

§661.31 What selection criteria does the
Secretary use?

The Secretary evaluates an
application for a grant under this
program on the basis of the criteria in
this section.

* * * * *

PART 662—FULBRIGHT-HAYS
DOCTORAL DISSERTATION
RESEARCH ABROAD FELLOWSHIP
PROGRAM

m 40. The authority citation for part 662
continues to read as follows:

Authority: Section 102(b)(6) of the Mutual
Educational and Cultural Exchange Act of
1961 (Fulbright-Hays Act), 22 U.S.C.
2452(b)(6), unless otherwise noted.

W 41. Section 662.21 is amended by—

m A. Removing all of the parentheticals
that end in “points)” and removing the
parentheticals ““(10)”, “(15)”, and ““(5)”
wherever they appear;

m B. In paragraph (c)(2), removing the
word “a’’; and

m C. Revising paragraph (a) to read as

follows:

§662.21 What criteria does the Secretary
use to evaluate an application for a
fellowship?

(a) General. The Secretary evaluates
an application for a fellowship on the
basis of the criteria in this section. The
Secretary informs applicants of the
maximum possible score for each
criterion in the application package or

in a notice published in the Federal
Register.

* * * * *

PART 663—FULBRIGHT-HAYS
FACULTY RESEARCH ABROAD
FELLOWSHIP PROGRAM

m 42. The authority citation for part 663
continues to read as follows:

Authority: Sec. 102(b)(6) of the Mutual
Educational and Cultural Exchange Act of
1961 (Fulbright-Hays Act), 22 U.S.C.
2452(b)(6), unless otherwise noted.

m 43. Section 663.21 is amended by—
m A. Removing all of the parentheticals
that end in “points)” and removing the
parentheticals “(10)”, ““(15)”, and “(5)”
wherever they appear; and

m B. Revising paragraph (a) to read as
follows:

§663.21 What criteria does the Secretary
use to evaluate an application for a
fellowship?

(a) General. The Secretary evaluates
an application for a fellowship on the
basis of the criteria in this section. The
Secretary informs applicants of the
maximum possible score for each
criterion in the application package or
in a notice published in the Federal
Register.

* * * * *

PART 664—FULBRIGHT-HAYS GROUP
PROJECTS ABROAD FELLOWSHIP
PROGRAM

m 44. The authority citation for part 664
continues to read as follows:

Authority: 22 U.S.C. 2452(b)(6), unless
otherwise noted.

m 45. Section 664.30 is amended by—

m A. Revising paragraph (a);

m B. Removing paragraph (b); and

m C. Redesignating paragraphs (c) and (d)

as paragraphs (b) and (c), respectively.
The revision reads as follows:

§664.30 How does the Secretary evaluate
an application?

(a) The Secretary evaluates an
application for a Group Project Abroad
on the basis of the criteria in §664.31.
The Secretary informs applicants of the
maximum possible score for each
criterion in the application package or
in a notice published in the Federal
Register.

* * * * *

m 46. Section 664.31 is amended by—

m A. Removing all of the parentheticals
that end in “points).” and removing the
parenthetical that ends in “points)”’; and

m B. Revising the introductory text to
read as follows:
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§664.31 What selection criteria does the
Secretary use?

The Secretary uses the criteria in this
section to evaluate applications for the
purpose of recommending to the J.
William Fulbright Foreign Scholarship
Board Group Projects Abroad for
funding under this part.

* * * * *

PART 669—LANGUAGE RESOURCE
CENTERS PROGRAM

m 47. The authority citation for part 669
continues to read as follows:

Authority: 20 U.S.C. 1123, unless
otherwise noted.

W 48. Section 669.20 is revised to read as
follows:

§669.20 How does the Secretary evaluate
an application?

The Secretary evaluates an
application for an award on the basis of
the criteria contained in §§669.21 and
669.22. The Secretary informs
applicants of the maximum possible
score for each criterion in the
application package or in a notice
published in the Federal Register.

(Authority: 20 U.S.C. 1123)

m 49. Section 669.21 is amended by—
m A. Removing all of the parentheticals
that end in “points)”’;

m B. In paragraph (c), removing the
symbol “§”; and

m C. Revising the introductory text to
read as follows:

§669.21 What selection criteria does the
Secretary use?

The Secretary evaluates an
application on the basis of the criteria
in this section.

* * * * *

[FR Doc. 05-5547 Filed 3—18-05; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF AGRICULTURE

Forest Service

36 CFR Part 242

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 100
RIN 1018—-AT46

Subsistence Management Regulations
for Public Lands in Alaska, Subpart C
and Subpart D—2005-06 Subsistence
Taking of Fish and Shellfish
Regulations

AGENCIES: Forest Service, Agriculture;
Fish and Wildlife Service, Interior.

ACTION: Final rule.

SUMMARY: This final rule establishes
regulations for seasons, harvest limits,
methods, and means related to taking of
fish and shellfish for subsistence uses
during the 2005-06 regulatory year. The
rulemaking is necessary because
Subpart D is subject to an annual public
review cycle. This rulemaking replaces
the fish and shellfish taking regulations
included in the “Subsistence
Management Regulations for Public
Lands in Alaska, Subpart C and Subpart
D—2004 Subsistence Taking of Fish and
Wildlife Regulations,”” which expire on
March 31, 2005. This rule also amends
the Customary and Traditional Use
Determinations of the Federal
Subsistence Board (Section .24 of
Subpart C).

DATES: Sections _ .24(a)(2) and (3) are
effective April 1, 2005. Sections .27
and .28 are effective April 1, 2005,
through March 31, 2006.

FOR FURTHER INFORMATION CONTACT:
Chair, Federal Subsistence Board, c/o
U.S. Fish and Wildlife Service,
Attention: Thomas H. Boyd, Office of
Subsistence Management; (907) 786—
3888. For questions specific to National
Forest System lands, contact Steve
Kessler, Regional Subsistence Program
Manager, USDA, Forest Service, Alaska
Region, (907) 786—3592.

SUPPLEMENTARY INFORMATION:

Background

Title VIII of the Alaska National
Interest Lands Conservation Act
(ANILCA) (16 U.S.C. 3111-3126)
requires that the Secretary of the Interior
and the Secretary of Agriculture
(Secretaries) implement a joint program
to grant a preference for subsistence
uses of fish and wildlife resources on
public lands, unless the State of Alaska

enacts and implements laws of general
applicability that are consistent with
ANILCA and that provide for the
subsistence definition, preference, and
participation specified in Sections 803,
804, and 805 of ANILCA. In 1978, the
State implemented a program that the
Department of the Interior previously
found to be consistent with ANILCA.
However, in December 1989, the Alaska
Supreme Court ruled in McDowell v.
State of Alaska that the rural preference
in the State subsistence statute violated
the Alaska Constitution. The Court’s
ruling in McDowell required the State to
delete the rural preference from the
subsistence statute and, therefore,
negated State compliance with ANILCA.
The Court stayed the effect of the
decision until July 1, 1990.

As aresult of the McDowell decision,
the Department of the Interior and the
Department of Agriculture
(Departments) assumed, on July 1, 1990,
responsibility for implementation of
Title VIII of ANILCA on public lands.
On June 29, 1990, the Temporary
Subsistence Management Regulations
for Public Lands in Alaska were
published in the Federal Register (55
FR 27114). On January 8, 1999 (64 FR
1276), the Departments extended
jurisdiction to include waters in which
there exists a Federal reserved water
right. This amended rule conformed the
Federal Subsistence Management
Program to the Ninth Circuit’s ruling in
Alaska v. Babbitt. Consistent with
Subparts A, B, and C of these
regulations as revised May 7, 2002 (67
FR 30559), the Departments established
a Federal Subsistence Board to
administer the Federal Subsistence
Management Program. The Board’s
composition includes a Chair appointed
by the Secretary of the Interior with
concurrence of the Secretary of
Agriculture; the Alaska Regional
Director, U.S. Fish and Wildlife Service;
the Alaska Regional Director, U.S.
National Park Service; the Alaska State
Director, U.S. Bureau of Land
Management; the Alaska Regional
Director, U.S. Bureau of Indian Affairs;
and the Alaska Regional Forester, USDA
Forest Service. Through the Board, these
agencies participated in the
development of regulations for Subparts
A, B, and C, and the annual Subpart D
regulations.

All Board members have reviewed
this rule and agree with its substance.
Because this rule relates to public lands
managed by agencies in both the
Departments of Agriculture and the
Interior, identical text will be
incorporated into 36 CFR part 242 and
50 CFR part 100.
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Applicability of Subparts A, B, and C

Subparts A, B, and C (unless
otherwise amended) of the Subsistence
Management Regulations for Public
Lands in Alaska, 50 CFR 100.1 to 100.23
and 36 CFR 242.1 to 242.23, remain
effective and apply to this rule.
Therefore, all definitions located at 50
CFR 100.4 and 36 CFR 242.4 apply to
regulations found in this subpart.

Federal Subsistence Regional Advisory
Councils

Pursuant to the Record of Decision,
Subsistence Management Regulations
for Federal Public Lands in Alaska,
April 6, 1992, and the Subsistence
Management Regulations for Federal
Public Lands in Alaska, 36 CFR 242.11
and 242.22 (2002) and 50 CFR 100.11
and 100.22 (2002), and for the purposes
identified therein, we divide Alaska into
10 subsistence resource regions, each of
which is represented by a Federal
Subsistence Regional Advisory Council
(Regional Council). The Regional
Councils provide a forum for rural
residents with personal knowledge of
local conditions and resource
requirements to exercise a meaningful
role in the subsistence management of
fish and wildlife on Alaska public
lands. The Regional Council members
represent varied geographical, cultural,
and user diversity within each region.

The Regional Councils had a
substantial role in reviewing the
proposed rule (69 FR 5105, February 3,
2004) and making recommendations for
this final rule. Moreover, the Council
Chairs, or their designated
representatives, presented their
Council’s recommendations at the Board
meeting of January 11-13, 2005.

Summary of Changes

Section .24 (Customary and
traditional use determinations) was
originally published in the Federal
Register (57 FR 22940) on May 29, 1992.
Since that time, the Board has made a
number of Customary and Traditional
Use Determinations at the request of
impacted subsistence users. Those
modifications, along with some
administrative corrections, were last
published in the Federal Register on
February 3, 2004 (69 FR 5105). During
its January 11-13, 2005, meeting, the
Board made new determinations in
addition to various annual season and
harvest limit changes. The public has
had extensive opportunity to review and
comment on all changes. Additional
details on the recent Board
modifications are contained below in
Analysis of Proposals Adopted by the
Board.

Subpart D regulations are subject to
an annual cycle and require
development of an entire new rule each
year. Customary and traditional use
determinations are also subject to an
annual review process providing for
modification each year. We published
proposed Subpart D regulations for the
2005-06 seasons, harvest limits, and
methods and means on February 3,
2004, in the Federal Register (69 FR
5105). A 45-day comment period
providing for public review of the
proposed rule and calling for proposals
was advertised by mail, radio, and
newspaper. During that period, the
Regional Councils met and, in addition
to other Regional Council business,
received suggestions for proposals from
the public. The Board received a total of
30 proposals for changes to Customary
and Traditional Use Determinations or
to Subpart D. Subsequent to the review
period, the Board prepared a booklet
describing the proposals and distributed
it to the public. The public had an
additional 30 days in which to comment
on the proposals for changes to the
regulations. The 10 Regional Councils
then met again, received public
comments, and formulated their
recommendations to the Board on
proposals for their respective regions.
One of the proposals was not
considered, being withdrawn before
Board consideration. These final
regulations reflect Board review and
consideration of Regional Council
recommendations and public comments
on the remaining proposals.

Analysis of Proposals Rejected by the
Board

The Board rejected 11 proposals. With
one exception, all of these actions were
based on recommendations from at least
one Regional Council.

The Board rejected one proposal that
requested significant restrictions on the
exercise of customary trade. The Board
rejected this proposal as an unnecessary
restriction on subsistence users.

One proposal requested us to restrict
the size of gillnets in the Yukon River.
This proposal was rejected because it
would have resulted in Federal
regulations that are more restrictive than
State regulations and the Board viewed
it as an unnecessary restriction on
subsistence users.

One proposal to establish a 6-day fall
chum salmon season in Subdistrict 5D
was rejected based on conservation
concerns and the ability of in-season
managers to protect salmon runs for
long-term subsistence opportunities.

The Board rejected two proposals
requesting revisions to the subsistence
fishing schedule for the Yukon and

Kuskokwim Rivers. The Board rejected
these proposals because the current
fishing schedules are a result of a
coordinated effort by users and
government bodies to rebuild depressed
salmon stocks and are for the long-term
benefit of all users. Additionally, in-
season managers already have the
authority to relax schedules when run
strength is adequate to allow additional
harvest.

The Board rejected one proposal that
would have removed the requirement
for a Federal subsistence fishing permit
for steelhead in the Yakutat Fishery
Management Area. This proposal was
rejected because the Board cited a need
to have harvest data on a resource that
is vulnerable to overharvest.

The Board rejected one proposal
contrary to the recommendation of the
Regional Council in order to prevent
detrimental impacts to subsistence users
from harassment when taking resources
for ceremonial purposes and in order to
assure long-term conservation of the
resources being used.

Two proposals rejected by the Board
related to the incidental take of fish in
the Southeastern Alaska Area. The
Board viewed these proposals as serving
no useful purpose, addressing no
conservation concerns, being confusing
to the users, and generally being
unenforceable.

The Board rejected one proposal that
would have removed a closure
restriction in the Kutlaku Lake area.
This proposal was rejected because of a
continuing conservation concern for the
sockeye salmon stocks of this system.

The Board rejected one proposal that
would have placed additional harvest
restrictions on steelhead in southeast
Alaska. This proposal was rejected
because the Board sees no immediate
conservation concern for steelhead and
thus the proposal would have placed
unnecessary restrictions on subsistence
users.

Analysis of Proposals Adopted by the
Board

The Board adopted 17 proposals. A
number of proposals dealing with the
same issue were dealt with as a package.
Some proposals were adopted as
submitted and others were adopted with
modifications suggested by the
respective Regional Council or
developed during the Board’s public
deliberations.

All of the adopted proposals were
recommended for adoption by at least
one of the Regional Councils and were
based on meeting customary and
traditional uses, conforming with
harvest practices, or protecting fish
populations. Detailed information



Federal Register/Vol.

70, No. 53/Monday, March 21, 2005/Rules and Regulations

13379

relating to justification for the action on
each proposal may be found in the
Board meeting transcripts, available for
review at the Office of Subsistence
Management, 3601 C Street, Suite 1030,
Anchorage, Alaska, or on the Office of
Subsistence Management Web site
(http://alaska.fws.gov/asm/home.html).
Additional technical clarifications and
removal of excess or duplicative text
have been made, which result in a more
readable document.

In the Cook Inlet Fishery Management
Area, we corrected the text to prohibit
the use of gillnets in freshwater. This
action is necessary to protect
populations of rainbow trout, steelhead,
and other freshwater species susceptible
to over harvest and was addressed in a
Correcting Amendment published June
28, 2000 (65 FR 39815). Through an
administrative error, we failed to carry
through with this correction in later
rulemaking documents. There is no
impact on subsistence users because no
one uses a gillnet to fish for smelt in
freshwater in this area.

In the final rule, we deleted the
reference to the Holitna River in
§  .27(h)(4) because the Holitna River
is not within jurisdiction as identified
in§  .3(b). Similarly, we also deleted
reference to Tuxedni Bay in
§  .24(a)(3). An opinion by the
Department of the Interior Solicitor’s
Office concluded that the boundaries of
the Alaska Maritime National Wildlife
Refuge do not extend below mean high
tide and that those waters are not within
Federal jurisdiction as identified in
§ .3. When questions of jurisdiction
are brought to our attention, we
immediately review the issue and make
any appropriate modifications to our
regulations as we have done here. In
addition, we revised the regulations
pertaining to specific management areas
as follows:

Yukon-Northern Fishery Management
Area

The Board adopted one proposal
affecting residents of the Yukon-
Northern Fishery Management Area,
resulting in the following change to the
regulations found in § .27,

¢ Established a drift gillnet fishery for
king salmon in Districts 4B and 4C of
the Yukon River.

Kuskokwim Fishery Management Area

The Board adopted two proposals
affecting residents of the Kuskokwim
Fishery Management Area, resulting in
the following changes to the regulations
found in § .24.

¢ Revised the customary and
traditional use determination for
rainbow trout.

Bristol Bay Fishery Management Area

The Board adopted one proposal
affecting residents of the Bristol Bay
Fishery Management Area, resulting in
the following change to the regulations
foundin§  .27.

e Removed the permit requirement
when harvesting char and rainbow
trout.

Prince William Sound Fishery
Management Area

The Board adopted five proposals
affecting residents of the Prince William
Sound Fishery Management Area,
resulting in the following changes to the
regulations found in §§ .24 and

27.

o Established customary and
traditional use determinations for
eulachon in portions of the fishery
management area.

e Revised the customary and
traditional use determination for salmon
in the Chitina and Glennallen
Subdistricts of the fishery management
area.

o Established limits on the amount of
salmon that may be sold in customary
trade in the Upper Copper River
District.

Additionally, the Board concurred in
the correction of an administrative error
relative to restrictions on the taking of
salmon in the Prince William Sound
Area.

Southeastern Alaska Fishery
Management Area

The Board adopted nine proposals
affecting residents of the Southeastern
Alaska Fishery Management Area,
resulting in the following changes to the
regulations foundin §  .27.

¢ Revised regulations to allow fishing
with rod and reel within 300 feet of a
fish ladder unless posted by the USDA
Forest Service.

e Specified specific gear types
allowable for the taking of salmon and
steelhead.

¢ Established harvest limits for
sockeye salmon.

o Clarified that there are generally no
harvest limits for pink or chum salmon.

e Established regulations for a
southeast Alaska steelhead fishery.

e Provided for the use of handlines
for snagging for salmon and steelhead.
Established a definition of snagging.

o Allowed the accumulation of
subsistence harvest limits with sport
harvest limits.

e Simplified the coho salmon harvest
regulations, removed the annual harvest
limit, and removed the prohibition on
retaining incidentally-caught trout and
sockeye salmon.

e Provided harvest regulations for
cutthroat trout, rainbow trout, Dolly
Varden, grayling, and brook trout.

Additionally, following consultation
with the Transboundary Panel and the
Pacific Salmon Commission, the Board
has implemented regulations for the
subsistence harvest of chinook and coho
salmon in the Stikine River.

Administrative Procedure Act
Compliance

The Board finds that additional public
notice under the Administrative
Procedure Act (APA) for this final rule
is unnecessary and contrary to the
public interest. The Board has provided
extensive opportunity for public input
and involvement in excess of standard
APA requirements, including
participation in multiple Regional
Council meetings, additional public
review and comment on all proposals
for regulatory change, and opportunity
for additional public comment during
the Board meeting prior to deliberation.
Additionally, an administrative
mechanism exists (and has been used by
the public) to request reconsideration of
the Board’s decision on any particular
proposal for regulatory change. Over the
12 years the Program has been
operating, no benefit to the public has
been demonstrated by delaying the
effective date of regulations. A lapse in
regulatory control could seriously affect
the continued viability of fish and
shellfish populations, adversely impact
future subsistence opportunities for
rural Alaskans, and would generally fail
to serve the overall public interest.
Therefore, the Board finds good cause
pursuant to 5 U.S.C. 553(d) to make this
rule effective less than 30 days after
publication.

Conformance With Statutory and
Regulatory Authorities

National Environmental Policy Act
Compliance

A Draft Environmental Impact
Statement (DEIS) for developing a
Federal Subsistence Management
Program was distributed for public
comment on October 7, 1991. That
document described the major issues
associated with Federal subsistence
management as identified through
public meetings, written comments, and
staff analysis and examined the
environmental consequences of four
alternatives. Proposed regulations
(Subparts A, B, and C) that would
implement the preferred alternative
were included in the DEIS as an
appendix. The DEIS and the proposed
administrative regulations presented a
framework for an annual regulatory
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cycle regarding subsistence hunting and
fishing regulations (Subpart D). The
Final Environmental Impact Statement
(FEIS) was published on February 28,
1992.

Based on the public comment
received, the analysis contained in the
FEIS, and the recommendations of the
Federal Subsistence Board and the
Department of the Interior’s Subsistence
Policy Group, the Secretary of the
Interior, with the concurrence of the
Secretary of Agriculture, through the
U.S. Department of Agriculture-Forest
Service, implemented Alternative IV as
identified in the DEIS and FEIS (Record
of Decision on Subsistence Management
for Federal Public Lands in Alaska
(ROD), signed April 6, 1992). The DEIS
and the selected alternative in the FEIS
defined the administrative framework of
an annual regulatory cycle for
subsistence hunting and fishing
regulations. The final rule for
Subsistence Management Regulations
for Public Lands in Alaska, Subparts A,
B, and C (57 FR 22940, published May
29, 1992; amended January 8, 1999, 64
FR 1276; June 12, 2001, 66 FR 31533;
and May 7, 2002, 67 FR 30559)
implemented the Federal Subsistence
Management Program and included a
framework for an annual cycle for
subsistence hunting and fishing
regulations.

An environmental assessment was
prepared in 1997 on the expansion of
Federal jurisdiction over fisheries and is
available by contacting the office listed
under FOR FURTHER INFORMATION
CONTACT. The Secretary of the Interior,
with the concurrence of the Secretary of
Agriculture, determined that the
expansion of Federal jurisdiction did
not constitute a major Federal action
significantly affecting the human
environment and has therefore signed a
Finding of No Significant Impact.

Compliance With Section 810 of
ANILCA

The intent of all Federal subsistence
regulations is to accord subsistence uses
of fish and wildlife on public lands a
priority over the taking of fish and
wildlife on such lands for other
purposes, unless restriction is necessary
to conserve healthy fish and wildlife
populations. A Section 810 analysis was
completed as part of the FEIS process.
The final Section 810 analysis
determination appeared in the April 6,
1992, ROD, which concluded that the
Federal Subsistence Management
Program may have some local impacts
on subsistence uses, but the program is
not likely to significantly restrict
subsistence uses.

Paperwork Reduction Act

The information collection
requirements contained in this rule have
been approved by the Office of
Management and Budget (OMB) under
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.) and assigned
OMB control number 1018-0075, which
expires August 31, 2006. We may not
conduct or sponsor, and you are not
required to respond to, a collection of
information request unless it displays a
currently valid OMB control number.

Other Requirements

Regulatory Planning and Review
(Executive Order 12866)—In accordance
with the criteria in Executive Order
12866, this rule is not a significant
regulatory action subject to OMB
review. OMB makes this determination.
This action will not have an annual
economic effect of $100 million or
adversely affect any economic sector,
productivity, competition, jobs, the
environment, or other units of
government. Therefore, a cost-benefit
and economic analysis is not required.
This action will not create
inconsistencies with other agencies’
actions or otherwise interfere with an
action taken or planned by another
agency. This action will not materially
affect entitlements, grants, user fees,
loan programs, or the rights and
obligations of their recipients. This
action will not raise novel legal or
policy issues.

The Regulatory Flexibility Act of 1980
(5 U.S.C. 601 et seq.) requires
preparation of flexibility analyses for
rules that will have a significant
economic effect on a substantial number
of small entities, which include small
businesses, organizations, or
governmental jurisdictions. The
Departments have determined that this
rulemaking will not have a significant
economic effect on a substantial number
of small entities within the meaning of
the Regulatory Flexibility Act.

This rulemaking will impose no
significant costs on small entities; the
exact number of businesses and the
amount of trade that will result from
this Federal land-related activity is
unknown. The aggregate effect is an
insignificant positive economic effect on
a number of small entities, such as
tackle, boat, and gasoline dealers. The
number of small entities affected is
unknown; however, the fact that the
positive effects will be seasonal in
nature and will, in most cases, merely
continue preexisting uses of public
lands indicates that the effects will not
be significant.

In general, the resources harvested
under this rule will be consumed by the
local harvester and do not result in a
dollar benefit to the economy. However,
we estimate that 24 million pounds of
fish (including 8.3 million pounds of
salmon) are harvested by the local
subsistence users annually and, if given
a dollar value of $3.00 per pound for
salmon (Note: $3.00 per pound is much
higher than the current commercial
value for salmon) and $0.58 per pound
for other fish, would equate to about $34
million in food value Statewide.

Title VIII of ANILCA requires the
Secretaries to administer a subsistence
preference on public lands. The scope of
this program is limited by definition to
certain public lands. Likewise, these
regulations have no potential takings of
private property implications as defined
by Executive Order 12630.

The Service has determined and
certifies pursuant to the Unfunded
Mandates Reform Act, 2 U.S.C. 1502 et
seq., that this rulemaking will not
impose a cost of $100 million or more
in any given year on local or State
governments or private entities. The
implementation of this rule is by
Federal agencies, and no cost is
involved to any State or local entities or
Tribal governments.

The Service has determined that these
final regulations meet the applicable
standards provided in Sections 3(a) and
3(b)(2) of Executive Order 12988 (Civil
Justice Reform).

In accordance with Executive Order
13132, the rule does not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.
Title VIII of ANILCA precludes the State
from exercising management authority
over wildlife resources on Federal
lands.

In accordance with the President’s
memorandum of April 29, 1994,
“Government-to-Government Relations
with Native American Tribal
Governments’ (59 FR 22951), 512 DM 2,
and E.O. 13175, we have evaluated
possible effects on Federally recognized
Indian tribes and have determined that
there are no effects. The Bureau of
Indian Affairs is a participating agency
in this rulemaking.

On May 18, 2001, the President issued
Executive Order 13211 on regulations
that significantly affect energy supply,
distribution, or use. This Executive
Order requires agencies to prepare
Statements of Energy Effects when
undertaking certain actions. As this rule
is not a significant regulatory action
under Executive Order 13211, affecting
energy supply, distribution, or use, this
action is not a significant action and no
Statement of Energy Effects is required.
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Drafting Information

William Knauer drafted these
regulations under the guidance of
Thomas H. Boyd, of the Office of
Subsistence Management, Alaska
Regional Office, U.S. Fish and Wildlife
Service, Anchorage, Alaska. Taylor
Brelsford, Alaska State Office, Bureau of
Land Management; Rod Simmons,
Alaska Regional Office, U.S. Fish and
Wildlife Service; Bob Gerhard, Alaska
Regional Office, National Park Service;
Dr. Glenn Chen, Alaska Regional Office,
Bureau of Indian Affairs; and Steve
Kessler, USDA-Forest Service, provided
additional guidance.

List of Subjects
36 CFR Part 242

Administrative practice and
procedure, Alaska, Fish, National

forests, Public lands, Reporting and
recordkeeping requirements, Wildlife.

50 CFR Part 100

Administrative practice and
procedure, Alaska, Fish, National
forests, Public lands, Reporting and
recordkeeping requirements, Wildlife.

m For the reasons set out in the preamble,
the Federal Subsistence Board amends
Title 36, part 242, and Title 50, part 100,

of the Code of Federal Regulations, as set

forth below.

PART —SUBSISTENCE
MANAGEMENT REGULATIONS FOR
PUBLIC LANDS IN ALASKA

m 1. The authority citation for both 36
CFR Part 242 and 50 CFR Part 100
continues to read as follows:

Authority: 16 U.S.C. 3, 472, 551, 668dd,
3101-3126; 18 U.S.C. 3551-3586; 43 U.S.C.
1733.

Subpart C—Board Determinations

m 2. In Subpart C of 36 CFR part 242 and
50 CFR part 100, .24(a)(2) and (3) are
revised to read as follows:

§ .24 Customary and traditional use
determinations.

(a) * x %

(2) Fish determinations. The
following communities and areas have
been found to have a positive customary

and traditional use determination in the
listed area for the indicated species:

Area

Species

Determination

KOTZEBUE AREA
NORTON SOUND-PORT CLARENCE AREA:

Norton Sound-Port Clarence Area, waters
draining into Norton Sound between Point

Romanof and Canal Point.

Norton Sound-Port Clarence Area, remain-

der.
YUKON-NORTHERN AREA:
Yukon River drainage

Yukon River drainage

Yukon River drainage
Remaider of the Yukon-Northern Area

KUSKOKWIM AREA

Waters around Nunivak Island

BRISTOL BAY AREA:

Nushagak District, including drainages flow-

ing into the district.

Naknek-Kvichak District-Naknek River drain-

age.
Naknek-Kvichak
Lake Clark drainage.

... | All fish

... | Salmon, other than fall chum salmon

... | Fall chum salmon

... | Freshwater fish (other than salmon)

... | Salmon

... | Herring and herring roe

District-Kvichak/lliamna-

All fish

All fish

All fish

Rainbow trout

Pacific cod

All other fish other than herring

Salmon and freshwater fish

Salmon and freshwater fish

Salmon and freshwater fish

Residents of the Kotzebue Area.

Residents of Stebbins, St. Michael, and Kotlik.

Residents of the Norton Sound-Port Clarence
Area.

Residents of the Yukon River drainage and the
community of Stebbins.

Residents of the Yukon River drainage and the
communities of Stebbins, Scammon Bay, Hoo-
per bay, and Chevak.

Residents of the Yukon-Northern Area.

Residents of the Yukon-Northern Area, excluding
the residents of the Yukon River drainage and
excluding those domiciled in Unit 26-B.

Residents of the Kuskokwim Area, except those
persons residing on the United States military
installations located on Cape Newenham,
Sparrevohn USAFB, and Tatalina USAFB.

Residents of the communities of Akiachak,

Akiak, Aniak, Atmautluak, Bethel,
Chuathbaluk, Crooked Creek, Eek, Goodnews
Bay, Kasigluk, Kwethluk, Lower Kalskag,

Napakiak, Napaskiak, Nunapitchuk, Oscarville,
Platinum, Quinhagak, Tuluksak, Tuntutuliak,
and Upper Kalskag.

Resident of the communities of Chevak, Newtok,
Tununak, Toksook Bay, Nightmute, Chefornak,
Kipnuk, Mekoryuk, Kwigillingok, Kongiganak,
Eek, and Tuntutuliak.

Residents of the Kuskokwim Area, except those
persons residing on the United States military
installation located on Cape Newenham,
Sparrevohn USAFB, and Tatalina USAFB.

Residents within 20 miles of the coast between
the westernmost tip of the Naskonat Peninsula
and the terminus of the Ishowik River and on
Nunivak Island.

Residents of the Nushagak District and fresh-
water drainages flowing into the district.

Residents of the Naknek and Kvichak River
drainages.

Residents of the Kvichak/lliamna-Lake Clark
drainage.
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Togiak District, including drainages flowing
into the district.

Egegik District, including drainages flowing
into the district.

Ugashik District, including drainages flowing
into the district.
Togiak DIStriCt ........ccoviiiiiiiiiiiciice
Remainder of the Bristol Bay Area ................
ALEUTIAN ISLANDS AREA

ALASKA PENINSULA AREA .......cocoiiiiiiiiie

CHIGNIK AREA ...
KODIAK AREA—except the Mainland District, all
waters along the south side of the Alaska Pe-
ninsula bounded by the latitude of Cape Doug-
las (58°52" North latitude) mid-stream Shelikof
Strait, and east of the longitude of the southern
entrance of Imuya Bay near Kilokak Rocks
(57°1’22” North latitude 156°20°30” West lon-
gitude).
Kodiak Area

COOK INLET AREA

PRINCE WILLIAM SOUND AREA:
Southwestern District and Green Island

North of a line from Porcupine Point to Gran-
ite Point, and south of a line from Point
Lowe to Tongue Point.

Copper River drainage upstream from Haley
Creek.

Gulkana National Wild and Scenic River

Chitina Subdistrict of the Upper Copper
River District.

Salmon and freshwater fish

Salmon and freshwater fish

Salmon and freshwater fish

Herring spawn on Kelp ......ccccoeceenicicieenns

All fish
All fish

Halibut ...

All other fish in the Alaska Peninsula
Area.

Halibut, salmon and fish other than rain-
bow/steelhead trout.

Salmon

Fish other than rainbow/steelhead trout
and salmon.

Fish other than salmon, Dolly Varden,
trout, char, grayling, and burgot.

Salmon, Dolly Varden, trout,
grayling, and burbot.

char,

Salmon

Salmon

Freshwater fish

Freshwater fish

Salmon

Residents of the Togiak District, freshwater
drainages flowing into the district, and the
community of Manokotak.

Residents of South Naknek, the Egegik District
and freshwater drainages flowing into the dis-
trict.

Residents of the Ugashik District and freshwater
drainages flowing into the district.

Residents of the Togiak District and freshwater
drainages flowing into the district.

Residents of the Bristol Bay Area.

Residents of the Aleutian Islands Area and the
Pribilof Islands.

Residents of the Alaska Peninsula Area and the
communities of Ivanof Bay and Perryville.

Residents of the Alaska Peninsula Area.

Residents of the Chignik Area.

Residents of the Kodiak Island Borough, except
those residing on the Kodiak Coast Guard
Base.

Residents of the Kodiak Area.
Residents of the Cook Inlet Area.

No Determination.

Residents of the Southwestern District, which is
mainland waters from the outer point on the
north shore of Granite Bay to Cape Fairfield,
and Knight Island, Chenega Island, Bainbridge
Island, Evans Island, Elrington Island,
Latouche Island and adjacent islands.

Residents of the villages of Tatitlek and Ellamar.

Residents of Cantwell, Chisana, Chistochina,
Chitina, Copper Center, Dot Lake, Gakona,
Gakona Junction, Glennallen, Gulkana, Healy
Lake, Kenny Lake, Lower Tonsina, McCarthy,
Mentasta Lake, Nabesna, Northway, Slana,
Tanacross, Tazlina, Tetlin, Tok, Tonsina, and
those individuals that live along the Tok Cutoff
from Tok to Mentasta Pass and along the
Nebesna Road.

Residents of Cantwell, Chisana, Chistochina,
Chitina, Cooper Center, Dot Lake, Gakona,
Gakona Junction, Glennallen, Gulkana, Healy
Lake, Kenny Lake, Lower Tonsina, McCarthy,
Mentasta Lake, Nabesna, Northway, Paxson-
Sourdough, Slana, Tanacross, Tazlina, Tetlin,
Tok, Tonsina, and those individuals that live
along the Tok Cutoff from Tok to Mentasta
Pass, and along the Nabesna Road.

Residents of Cantwell, Chickaloon, Chisana,
Chistochina, Chitina, Copper Center, Dot
Lake, Gakona, Gakona Junction, Glennallen,
Gulkana, Healy Lake, Kenny Lake, Nabesna,
Northway, Paxson-Sourdough, Slana,
Tanacross, Tazlina, Tetlin, Tok, Tonsina, and
those individuals that live along the Tok Cutoff
from Tok to Mentasta Pass, and along the
Nabesna Road.
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Glennallen Subdistrict of the Upper Copper
River District.

Waters of the Copper River between Na-
tional Park Service regulatory markers lo-
cated near the mouth of Tanada Creek,
and in Tanada Creek between National
Park Service regulatory markers located
near the mouth of Tanada Creek, and in
Tanada Creek between National Park
Service regulatory markers identifying the
open waters of the creek.

Remainder of the Prince William Sound Area

Waters of the Bering River area from Point
Martin to Cape Suckling.

Waters of the Copper River Delta from the
Eyak River to Point Martin.

YAKUTAT AREA:

Freshwater upstream from the terminus of
streams and rivers of the Yakutat Area
from the Doame River to the Tsiu River.

Freshwater upstream from the terminus of
streams and rivers of the Yakutat Area
from the Doame River to Point Manby.

Remainder of the Yakutat Area

SOUTHEASTERN ALASKA AREA:

District 1—Section 1E in waters of the Naha
River and Roosevelt Lagoon.

District 1—Section 1F in Boca de Quadra in
waters of Sockeye Creek and Hugh Smith
Lake within 500 yards of the terminus of
Sockeye Creek.

Districts 2, 3, and 5 and waters draining into
those Districts.

District 5—North of a line from Point Barrie
to Boulder Point.

District 6 and waters draining into that Dis-
trict.

District 7 and waters draining into that Dis-
trict.

District 8 and waters draining into that Dis-

trict.

District 9—Section 9A

District 9—Section 9B north of the latitude of
Swain Point.

Salmon
Eulachon

Eulachon

Dolly Varden, steelhead trout, and smelt

Dolly Varden, trout, smelt, and eulachon

Salmon, Dolly
eulachon.
Salmon, Dolly
eulachon.

Salmon, Dolly
eulachon.
Salmon, Dolly
eulachon.

Salmon, Dolly
eulachon.

Salmon, Dolly
eulachon.

Salmon, Dolly

eulachon.

Salmon, Dolly
eulachon.

Salmon, Dolly
eulachon.

Varden,

Varden,

Varden,

Varden,

Varden,

Varden,

Varden,

Varden,

Varden,

trout,

trout,

trout,

trout,

trout,

trout,

trout,

trout,

trout,

smelt,

smelt,

smelt,

smelt,

smelt,

smelt,

smelt,

smelt,

smelt,

and

and

and

and

and

and

and

and

and

Residents of the Prince William Sound Area and
residents of Cantwell, Chickaloon, Chisana,
Dot Lake, Healy Lake, Northway, Tanacross,
Tetlin, Tok and those individuals living along
the Alaska Highway from the Alaskan/Cana-
dian border to Dot Lake, along the Tok Cutoff
from Tok to Mentasta Pass, and along the
Nabesna Road.

Residents of Mentasta Lake and Dot Lake.

Residents of the Prince William Sound Area.
Residents of Cordova.
Residents of Cordova, and
Tatitlek.

Chenega Bay,

Residents of the area east of Yakutat Bay, in-
cluding the islands within Yakutat Bay, west of
the Situk River drainage, and south of and in-
cluding Knight Island.

Residents of the area east of Yakutat Bay, in-
cluding the islands within Yakutat Bay, west of
the Situk River drainage, and south of and in-
cluding Knight Island.

Residents of Southeastern Alaska and Yakutat

Residents of the City of Saxman.

Residents of the City of Saxman.

Residents living south of Sumner Strait and west
of Clarence Strait and Kashevaroff Passage.
Residents of the City of Kake and in Kupreanof
Island drainages emptying into Keku Strait
south of Point White and north of the Portage

Bay boat harbor.

Residents living south of Sumner Strait and west
of Clarence Strait and Kashevaroff Passage;
residents of drainages flowing into District 6
north of the latitude of Point Alexander (Mitkof
Island); residents of drainages flowing into Dis-
tricts 7 & 8, including the communities of Pe-
tersburg & Wrangell; and residents of the com-
munities of Meyers Chuck and Kake.

Residents of drainages flowing into District 6
north of the latitude of Point Alexander (Mitkof
Island); residents of drainages flowing into Dis-
tricts 7 & 8, including the communities of Pe-
tersburg & Wrangell; and residents of the com-
munities of Meyers Chuck and Kake.

Residents of drainages flowing into Districts 7 &
8, residents of drainages flowing into District 6
north of the latitude of Point Alexander (Mitkof
Island), and residents of Meyers Chuck.

Residents of the City of Kake and in Kupreanof
Island drainages emptying into Keku Strait
south of Point White and north of the Portage
Bay boat harbor.

Residents of the City of Kake and in Kupreanof
Island drainages emptying into Keku Strait
south of Point White and north of the Portage
Bay boat harbor.
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District 10—West of a line from Pinta Point | Salmon, Dolly Varden, trout, smelt, and | Residents of the City of Kake and in Kupreanof

to False Point Pybus. eulachon. Island drainages emptying into Keku Strait
south of Point White and north of the Portage
Bay boat harbor.

District 12—South of a line from Fishery | Salmon, Dolly Varden, trout, smelt, and | Residents of the City of Angoon and along the
Point to south Passage Point and north of eulachon. western shore of Admiralty Island north of the
the latitude of Point Caution. latitude of Sand Island, south of the latitude of

Thayer Creek, and west of 134°30” West lon-
gitude, including Killisnoo Island.

District 13—Section 13A south of the latitude | Salmon, Dolly Varden, trout, smelt, and | Residents of the City and Borough of Sitka in
of Cape Edward. eulachon. drainages that empty into Section 13B north of

the latitude of Dorothy Narrows.

District 13—Section 13B north of the latitude | Salmon, Dolly Varden, trout, smelt, and | Residents of the City and Borough of Sitka in
of Redfish Cape. eulachon. drainages that empty into Section 13B north of

the latitude of Dorothy Narrows.

District 13—Section 13C .......ccceveerieiiienienne Salmon, Dolly Varden, trout, smelt, and | Residents of the City and Borough of Sitka in

eulachon. drainages that empty into Section 13B north of
the latitude of Dorothy Narrows.

District 13—Section 13C east of the lon- | Salmon, Dolly Varden, trout, smelt, and | Residents of the City of Angoon and along the
gitude of Point Elizabeth. eulachon. western shore of Admiralty Island north of the

latitude of Sand Island, south of the latitude of
Thayer Creek, and west of 134°30” West lon-
gitude, including Killisnoo Island.

District 14—Section 14B and 14C ................. Salmon, Dolly Varden, trout, smelt, and | Residents of the City of Hoonah and in

eulachon. Chichagof Island drainages on the eastern
shore of Port Frederick from Gartina Creek to
Point Sophia.
Remainder of the Southeastern Alaska Area | Salmon, Dolly Varden, trout, smelt, and | Residents of Southeastern Alaska and Yakutat

eulachon.

Areas.

(3) Shellfish determinations. The
following communities and areas have
been found to have a positive customary

and traditional use determination in the
listed area for the indicated species:

Area Species Determination
BERING SEA AREA ..o All shellfish ..., Residents of the Bering Sea Area.
ALASKA PENINSULA—ALEUTIAN ISLANDS | Shrimp, Dungeness, king, and Tanner | Residents of the Alaska Peninsula-Aleutian Is-
AREA. crab. lands Area.
KODIAK AREA ...ttt Shrimp, Dungeness, and Tanner crab ..... Residents of the Kodiak Area.

Kodiak Area, except for the Semidi Island, | King crab .........ccccoceiiniiincninicicneeee Residents of the Kodiak Island Borough, except
the North Mainland, and the South Main- those residents on the Kodiak Coast Guard
land Sections. base.

COOK INLET AREA:

Federal waters in the Tuxedni Bay Area | Shellfish ........cccooooiiiiiiiiiiiiniiiiee Residents of Tuxedni Bay, Chisik Island, and
within the boundaries of Lake Clark Na- Tyonek.
tional Park.

PRINCE WILLIAM SOUND AREA ..........ccooeennee. Shrimp, clams, Dungeness, king, and | Residents of the Prince William Sound Area.
Tanner crab.
SOUTHEASTERN ALASKA—YAKUTAT AREA:

Section 1E south of the latitude of Grant Is- | Shellfish, except shrimp, king crab, and | Residents of the Southeast Area.
land light. Tanner crab.

Section 1F north of the latitude of the north- | Shellfish, except shrimp, king crab, and | Residents of the Southeast Area.
ernmost tip of Mary Island, waters of Boca Tanner crab.
de Quadra.

Section 3A and 3B .......ccccoviiiiieiieceeeeeees Shellfish, except shrimp, king crab, and | Residents of the Southeast Area.

Tanner crab.

DiStrict 13 ..o Dungeness crab, shrimp, abalone, sea | Residents of the Southeast Area.

cucumbers, gum boots, cockles, and
clams, except geoducks.
* * * * *

m 3. In Subpart D of 36 CFR part 242 and
50 CFR part 100, .27 and .28 are
added effective March 1, 2005, through
March 31, 2006, to read as follows:

fishing regulations found in this section.

§ .27 Subsistence taking of fish.

(a) Applicability. (1) Regulations in

this section apply to the taking of fish
or their parts for subsistence uses.

(2) You may take fish for subsistence
uses at any time by any method unless
you are restricted by the subsistence

The harvest limit specified in this
section for a subsistence season for a
species and the State harvest limit set
for a State season for the same species
are not cumulative, except as modified
by regulations in § .27(i). This
means that if you have taken the harvest
limit for a particular species under a
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subsistence season specified in this
section, you may not, after that, take any
additional fish of that species under any
other harvest limit specified for a State
season.

(b) [Reserved].

(c) Methods, means, and general
restrictions. (1) Unless otherwise
specified in this section or under terms
of a required subsistence fishing permit
(as may be modified by this section),
you may use the following legal types of
gear for subsistence fishing:

(i) A set gillnet;

(ii) A drift glllnet

(iii) A purse seine;

(iv) A hand purse seine;

(v) A beach seine;

(vi) Troll gear;

(vii) A fish wheel;

(viii) A trawl;

(ix) A pot;

(x) A longline;

(xi) A fyke net;

xii) A lead;

(xiii) A herring pound;

(xiv) A dip net;

(xv) Jigging gear;

(xvi) A mechanical jigging machine;
(xvii) A handline;

(xviii) A cast net;

(xix) A rod and reel; and

(xx) A spear.

(2) You must include an escape

mechanism on all pots used to take fish
or shellfish. The escape mechanisms are
as follows:

(i) A sidewall, which may include the
tunnel, of all shellfish and bottomfish
pots must contain an opening equal to
or exceeding 18 inches in length, except
that in shrimp pots the opening must be
a minimum of 6 inches in length. The
opening must be laced, sewn, or secured
together by a single length of untreated,
100 percent cotton twine, no larger than
30 thread. The cotton twine may be
knotted at each end only. The opening
must be within 6 inches of the bottom
of the pot and must be parallel with it.
The cotton twine may not be tied or
looped around the web bars. Dungeness
crab pots may have the pot lid tie-down
straps secured to the pot at one end by
a single loop of untreated, 100 percent
cotton twine no larger than 60 thread, or
the pot lid must be secured so that,
when the twine degrades, the lid will no
longer be securely closed;

(ii) All king crab, Tanner crab,
shrimp, miscellaneous shellfish and
bottomfish pots may, instead of
complying with paragraph (c)(2)(i) of
this section, satisfy the following: a
sidewall, which may include the tunnel,
must contain an opening at least 18
inches in length, except that shrimp
pots must contain an opening at least 6
inches in length. The opening must be

laced, sewn, or secured together by a
single length of treated or untreated
twine, no larger than 36 thread. A
galvanic timed-release device, designed
to release in no more than 30 days in
saltwater, must be integral to the length
of twine so that, when the device
releases, the twine will no longer secure
or obstruct the opening of the pot. The
twine may be knotted only at each end
and at the attachment points on the
galvanic timed-release device. The
opening must be within 6 inches of the
bottom of the pot and must be parallel
with it. The twine may not be tied or
looped around the web bars.

(3) For subsistence fishing for salmon,
you may not use a gillnet exceeding 50
fathoms in length, unless otherwise
specified in this section. The gillnet web
must contain at least 30 filaments of
equal diameter or at least 6 filaments,
each of which must be at least 0.20
millimeter in diameter.

(4) Except as otherwise provided for
in this section, you may not obstruct
more than one-half the width of any
stream with any gear used to take fish
for subsistence uses.

(5) You may not use live
nonindigenous fish as bait.

(6) You must have your first initial,
last name, and address plainly and
legibly inscribed on the side of your
fishwheel facing midstream of the river.

(7) You may use kegs or buoys of any
color but red on any permitted gear,
except in the following areas where kegs
or buoys of any color, including red,
may be used:

(i) Yukon-Northern Area; and

(ii) Kuskokwim Area.

(8) You must have your first initial,
last name, and address plainly and
legibly inscribed on each keg, buoy,
stakes attached to gillnets, stakes
identifying gear fished under the ice,
and any other unattended fishing gear
which you use to take fish for
subsistence uses.

(9) You may not use explosives or
chemicals to take fish for subsistence
uses.

(10) You may not take fish for
subsistence uses within 300 feet of any
dam, fish ladder, weir, culvert or other
artificial obstruction, unless otherwise
indicated.

(11) Transactions between rural
residents. Rural residents may exchange
in customary trade subsistence-
harvested fish, their parts, or their eggs,
legally taken under the regulations in
this part, for cash from other rural
residents. The Board may recognize
regional differences and define
customary trade differently for separate
regions of the State.

(i) Bristol Bay Fishery Management
Area—The total cash value per
household of salmon taken within
Federal jurisdiction in the Bristol Bay
Fishery Management Area and
exchanged in customary trade to rural
residents may not exceed $500.00
annually.

(ii) Upper Copper River District—The
total number of salmon per household
taken within the Upper Copper River
District and exchanged in customary
trade to rural residents may not exceed
50% of the annual harvest of salmon by
the household. No more than 50% of the
annual household limit may be sold
under paragraphs  .27(c)(11) and
(12) when taken together. These
customary trade sales must be
immediately recorded on a customary
trade recordkeeping form. The recording
requirement and the responsibility to
ensure the household limit is not
exceeded rests with the seller.

(12) Transactions between a rural
resident and others. In customary trade,
a rural resident may trade fish, their
parts, or their eggs, legally taken under
the regulations in this part, for cash
from individuals other than rural
residents if the individual who
purchases the fish, their parts, or their
eggs uses them for personal or family
consumption. If you are not a rural
resident, you may not sell fish, their
parts, or their eggs taken under the
regulations in this part. The Board may
recognize regional differences and
define customary trade differently for
separate regions of the State.

(i) Bristol Bay Fishery Management
Area—The total cash value per
household of salmon taken within
Federal jurisdiction in the Bristol Bay
Fishery Management Area and
exchanged in customary trade between
rural residents and individuals other
than rural residents may not exceed
$400.00 annually. These customary
trade sales must be immediately
recorded on a customary trade
recordkeeping form. The recording
requirement and the responsibility to
ensure the household limit is not
exceeded rest with the seller.

(ii) Upper Copper River District—The
total cash value of salmon per
household taken within the Upper
Copper River District and exchanged in
customary trade between rural residents
and individuals other than rural
residents may not exceed $500.00
annually. No more than 50% of the
annual household limit may be sold
under paragraphs  .27(c)(11) and
(12) when taken together. These
customary trade sales must be
immediately recorded on a customary
trade recordkeeping form. The recording
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requirement and the responsibility to
ensure the household limit is not
exceeded rest with the seller.

(13) No sale to, nor purchase by,
fisheries businesses.

(i) You may not sell fish, their parts,
or their eggs taken under the regulations
in this part to any individual, business,
or organization required to be licensed
as a fisheries business under Alaska
Statute AS 43.75.011 (commercial
limited-entry permit or crew license
holders excluded) or to any other
business as defined under Alaska
Statute 43.70.110(1) as part of its
business transactions.

(ii) If you are required to be licensed
as a fisheries business under Alaska
Statute AS 43.75.011 (commercial
limited-entry permit or crew license
holders excluded) or are a business as
defined under Alaska Statute
43.70.110(1), you may not purchase,
receive, or sell fish, their parts, or their
eggs taken under the regulations in this
part as part of your business
transactions.

(14) Except as provided elsewhere in
this section, you may not take rainbow/
steelhead trout.

(15) You may not use fish taken for
subsistence use or under subsistence
regulations in this part as bait for
commercial or sport fishing purposes.

(16) [Reserved].

(17) Unless specified otherwise in this
section, you may use a rod and reel to
take fish without a subsistence fishing
permit. Harvest limits applicable to the
use of a rod and reel to take fish for
subsistence uses shall be as follows:

(i) If you are required to obtain a
subsistence fishing permit for an area,
that permit is required to take fish for
subsistence uses with rod and reel in
that area. The harvest and possession
limits for taking fish with a rod and reel
in those areas are the same as indicated
on the permit issued for subsistence
fishing with other gear types;

(ii) Except as otherwise provided for
in this section, if you are not required
to obtain a subsistence fishing permit
for an area, the harvest and possession
limits for taking fish for subsistence
uses with a rod and reel are the same
as for taking fish under State of Alaska
subsistence fishing regulations in those
same areas. If the State does not have a
specific subsistence season and/or
harvest limit for that particular species,
the limit shall be the same as for taking
fish under State of Alaska sport fishing
regulations.

(18) Unless restricted in this section,
or unless restricted under the terms of
a subsistence fishing permit, you may
take fish for subsistence uses at any
time.

(19) Provisions on ADF&G subsistence
fishing permits that are more restrictive
or in conflict with the provisions
contained in this section do not apply
to Federal subsistence users.

(20) You may not intentionally waste
or destroy any subsistence-caught fish
or shellfish; however, you may use for
bait or other purposes, whitefish,
herring, and species for which harvest
limits, seasons, or other regulatory
methods and means are not provided in
this section, as well as the head, tail,
fins, and viscera of legally taken
subsistence fish.

(21) The taking of fish from waters
within Federal jurisdiction is authorized
outside of published open seasons or
harvest limits if the harvested fish will
be used for food in traditional or
religious ceremonies that are part of
funerary or mortuary cycles, including
memorial potlatches, provided that:

(i) Prior to attempting to take fish, the
person (or designee) or Tribal
Government organizing the ceremony
contacts the appropriate Federal
fisheries manager to provide the nature
of the ceremony, the parties and/or
clans involved, the species and the
number of fish to be taken, and the
Federal waters from which the harvest
will occur;

(ii) The taking does not violate
recognized principles of fisheries
conservation, and uses the methods and
means allowable for the particular
species published in the applicable
Federal regulations (the Federal
fisheries manager will establish the
number, species, or place of taking if
necessary for conservation purposes);

(iii) Each person who takes fish under
this section must, as soon as practical,
and not more than 15 days after the
harvest, submit a written report to the
appropriate Federal fisheries manager,
specifying the harvester’s name and
address, the number and species of fish
taken, and the date and locations of the
taking; and

(iv) No permit is required for taking
under this section; however, the
harvester must be eligible to harvest the
resource under Federal regulations.

(d) [Reserved].

(e) Fishing permits and reports. (1)
You may take salmon only under the
authority of a subsistence fishing
permit, unless a permit is specifically
not required in a particular area by the
subsistence regulations in this part, or
unless you are retaining salmon from
your commercial catch consistent with
paragraph (f) of this section.

(2) The U.S. Fish and Wildlife Service
Office of Subsistence Management may
issue a permit to harvest fish for a
qualifying cultural/educational program

to an organization that has been granted
a Federal subsistence permit for a
similar event within the previous 5
years. A qualifying program must have
instructors, enrolled students, minimum
attendance requirements, and standards
for successful completion of the course.
Applications must be submitted to the
Office of Subsistence Management 60
days prior to the earliest desired date of
harvest. Permits will be issued for no
more than 25 fish per culture/education
camp. Appeal of a rejected request can
be made to the Federal Subsistence
Board. Application for an initial permit
for a qualifying cultural/educational
program, for a permit when the
circumstances have changed
significantly, when no permit has been
issued within the previous 5 years, or
when there is a request for harvest in
excess of that provided in this
paragraph (e)(2), will be considered by
the Federal Subsistence Board.

(3) If a subsistence fishing permit is
required by this section, the following
permit conditions apply unless
otherwise specified in this section:

(i) You may not take more fish for
subsistence use than the limits set out
in the permit;

(ii) You must obtain the permit prior
to fishing;

(iii) You must have the permit in your
possession and readily available for
inspection while fishing or transporting
subsistence-taken fish;

(iv) If specified on the permit, you
must record, prior to leaving the harvest
site, daily records of the catch, showing
the number of fish taken by species,
location and date of catch, and other
such information as may be required for
management or conservation purposes;
and

(v) If the return of catch information
necessary for management and
conservation purposes is required by a
fishing permit and you fail to comply
with such reporting requirements, you
are ineligible to receive a subsistence
permit for that activity during the
following calendar year, unless you
demonstrate that failure to report was
due to loss in the mail, accident,
sickness, or other unavoidable
circumstances. You must also return
any tags or transmitters that have been
attached to fish for management and
conservation purposes.

(f) Relation to commercial fishing
activities. (1) If you are a Federally-
qualified subsistence user who also
commercial fishes, you may retain fish
for subsistence purposes from your
lawfully-taken commercial catch.

(2) When participating in a
commercial and subsistence fishery at
the same time, you may not use an
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amount of combined fishing gear in
excess of that allowed under the
appropriate commercial fishing
regulations.

(g) You may not possess, transport,
give, receive, or barter subsistence-taken
fish or their parts which have been
taken contrary to Federal law or
regulation or State law or regulation
(unless superseded by regulations in
this part).

(h) [Reserved]

(i) Fishery management area
restrictions. (1) Kotzebue Area. The
Kotzebue Area includes all waters of
Alaska between the latitude of the
westernmost tip of Point Hope and the
latitude of the westernmost tip of Cape
Prince of Wales, including those waters
draining into the Chukchi Sea.

(i) You may take fish for subsistence
purposes without a permit.

(ii) You may take salmon only by
gillnets, beach seines, or a rod and reel.

(iii) In the Kotzebue District, you may
take sheefish with gillnets that are not
more than 50 fathoms in length, nor
more than 12 meshes in depth, nor have
a stretched-mesh size larger than 7
inches.

(iv) You may not obstruct more than
one-half the width of a stream, creek, or
slough with any gear used to take fish
for subsistence uses, except from May
15 to July 15 and August 15 to October
31 when taking whitefish or pike in
streams, creeks, or sloughs within the
Kobuk River drainage and from May 15
to October 31 in the Selawik River
drainage. Only one gillnet 100 feet or
less in length with a stretched-mesh size
from 2V~ to 4%~ inches may be used per
site. You must check your net at least
once in every 24-hour period.

(2) Norton Sound-Port Clarence Area.
The Norton Sound-Port Clarence Area
includes all waters of Alaska between
the latitude of the westernmost tip of
Cape Prince of Wales and the latitude of
Point Romanof, including those waters
of Alaska surrounding St. Lawrence
Island and those waters draining into
the Bering Sea.

(i) Unless otherwise restricted in this
section, you may take fish at any time
in the Port Clarence District.

(ii) In the Norton Sound District, you
may take fish at any time except as
follows:

(A) In Subdistricts 2 through 6, if you
are a commercial fishermen, you may
not fish for subsistence purposes during
the weekly closures of the State
commercial salmon fishing season,
except that from July 15 through August
1, you may take salmon for subsistence
purposes 7 days per week in the
Unalakleet and Shaktoolik River
drainages with gillnets which have a

stretched-mesh size that does not
exceed 42 inches, and with beach
seines;

(B) In the Unalakleet River from June
1 through July 15, you may take salmon
only from 8 a.m. Monday until 8 p.m.
Saturday.

(iii) You may take salmon only by
gillnets, beach seines, fishwheel, or a
rod and reel.

(iv) You may take fish other than
salmon by set gillnet, drift gillnet, beach
seine, fish wheel, pot, long line, fyke
net, jigging gear, spear, lead, or a rod
and reel.

(v) In the Unalakleet River from June
1 through July 15, you may not operate
more than 25 fathoms of gillnet in the
aggregate nor may you operate an
unanchored gillnet.

(vi) You must have a subsistence
fishing permit for net fishing in all
waters from Cape Douglas to Rocky
Point.

(vii) Only one subsistence fishing
permit will be issued to each household
per year.

(3) Yukon-Northern Area. The Yukon-
Northern Area includes all waters of
Alaska between the latitude of Point
Romanof and the latitude of the
westernmost point of the Naskonat
Peninsula, including those waters
draining into the Bering Sea, and all
waters of Alaska north of the latitude of
the westernmost tip of Point Hope and
west of 141° West longitude, including
those waters draining into the Arctic
Ocean and the Chukchi Sea.

(i) Unless otherwise restricted in this
section, you may take fish in the Yukon-
Northern Area at any time. You may
subsistence fish for salmon with rod and
reel in the Yukon River drainage 24
hours per day, 7 days per week, unless
rod and reel are specifically otherwise
restrictedin §  .27(i)(3).

(ii) For the Yukon River drainage,
Federal subsistence fishing schedules,
openings, closings, and fishing methods
are the same as those issued for the
subsistence taking of fish under Alaska
Statutes (AS 16.05.060), unless
superseded by a Federal Special Action.

(iii) In the following locations, you
may take salmon during the open
weekly fishing periods of the State
commercial salmon fishing season and
may not take them for 24 hours before
the opening of the State commercial
salmon fishing season:

(A) In District 4, excluding the
Koyukuk River drainage;

(B) In Subdistricts 4B and 4C from
June 15 through September 30, salmon
may be taken from 6 p.m. Sunday until
6 p.m. Tuesday and from 6 p.m.
Wednesday until 6 p.m. Friday;

(C) In District 6, excluding the
Kantishna River drainage, salmon may
be taken from 6 p.m. Friday until 6 p.m.
Wednesday.

(iv) During any State commercial
salmon fishing season closure of greater
than five days in duration, you may not
take salmon during the following
periods in the following districts:

(A) In District 4, excluding the
Koyukuk River drainage, salmon may
not be taken from 6 p.m. Friday until 6
p.m. Sunday;

(B) In District 5, excluding the Tozitna
River drainage and Subdistrict 5D,
salmon may not be taken from 6 p.m.
Sunday until 6 p.m. Tuesday.

(v) Except as provided in this section,
and except as may be provided by the
terms of a subsistence fishing permit,
you may take fish other than salmon at
any time.

(vi) In Districts 1, 2, 3, and Subdistrict
4A, excluding the Koyukuk and Innoko
River drainages, you may not take
salmon for subsistence purposes during
the 24 hours immediately before the
opening of the State commercial salmon
fishing season.

(vii) In Districts 1, 2, and 3:

(A) After the opening of the State
commercial salmon fishing season
through July 15, you may not take
salmon for subsistence for 18 hours
immediately before, during, and for 12
hours after each State commercial
salmon fishing period;

(B) After July 15, you may not take
salmon for subsistence for 12 hours
immediately before, during, and for 12
hours after each State commercial
salmon fishing period.

(viii) In Subdistrict 4A after the
opening of the State commercial salmon
fishing season, you may not take salmon
for subsistence for 12 hours
immediately before, during, and for 12
hours after each State commercial
salmon fishing period; however, you
may take chinook salmon during the
State commercial fishing season, with
drift gillnet gear only, from 6 p.m.
Sunday until 6 p.m. Tuesday and from
6 p.m. Wednesday until 6 p.m. Friday.

(ix) You may not subsistence fish in
the following drainages located north of
the main Yukon River:

(A) Kanuti River upstream from a
point 5 miles downstream of the State
highway crossing;

(B) Bonanza Creek;

(C) Jim River including Prospect and
Douglas Creeks.

(x) You may not subsistence fish in
the Delta River.

(xi) In Beaver Creek downstream from
the confluence of Moose Creek, a gillnet
with mesh size not to exceed 3-inches
stretch-measure may be used from June
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15 through September 15. You may
subsistence fish for all non-salmon
species but may not target salmon
during this time period (retention of
salmon taken incidentally to non-
salmon directed fisheries is allowed).
From the mouth of Nome Creek
downstream to the confluence of Moose
Creek, only rod and reel may be used.
From the mouth of Nome Creek
downstream to the confluence of
O’Brien Creek, the daily harvest and
possession limit is 5 grayling; from the
mouth of O’Brien Creek downstream to
the confluence of Moose Creek, the
daily harvest and possession limit is 10
grayling. The Nome Creek drainage of
Beaver Creek is closed to subsistence
fishing for grayling.

(xii) You may not subsistence fish in
the Toklat River drainage from August
15 through May 15.

(xiii) You may take salmon only by
gillnet, beach seine, fish wheel, or rod
and reel, subject to the restrictions set
forth in this section.

(xiv) In District 4, if you are a
commercial fisherman, you may not
take salmon for subsistence purposes
during the State commercial salmon
fishing season using gillnets with
stretched-mesh larger than 6-inches
after a date specified by ADF&G
emergency order issued between July 10
and July 31.

(xv) In Districts 4, 5, and 6, you may
not take salmon for subsistence
purposes by drift gillnets, except as
follows:

(A) In Subdistrict 4A upstream from
the mouth of Stink Creek, you may take
chinook salmon by drift gillnets less
than 150 feet in length from June 10
through July 14, and chum salmon by
drift gillnets after August 2;

(B) In Subdistrict 4A downstream
from the mouth of Stink Creek, you may
take chinook salmon by drift gillnets
less than 150 feet in length from June 10
through July 14;

(C) In the Yukon River mainstem,
Subdistricts 4B and 4C with a Federal
subsistence fishing permit, you may
take chinook salmon during the last 18-
hour period of the weekly regulatory
opening(s) by drift gillnets no more than
150 feet long and no more than 35
meshes deep, from June 10 through July
14.

(xvi) Unless otherwise specified in
this section, you may take fish other
than salmon and halibut by set gillnet,
drift gillnet, beach seine, fish wheel,
long line, fyke net, dip net, jigging gear,
spear, lead, or rod and reel, subject to
the following restrictions, which also
apply to subsistence salmon fishing:

(A) During the open weekly fishing
periods of the State commercial salmon

fishing season, if you are a commercial
fisherman, you may not operate more
than one type of gear at a time, for
commercial, personal use, and
subsistence purposes;

(B) You may not use an aggregate
length of set gillnet in excess of 150
fathoms and each drift gillnet may not
exceed 50 fathoms in length;

(C) In Districts 4, 5, and 6, you may
not set subsistence fishing gear within
200 feet of other operating commercial
use, personal use, or subsistence fishing
gear except that, at the site
approximately 1 mile upstream from
Ruby on the south bank of the Yukon
River between ADF&G regulatory
markers containing the area known
locally as the “Slide,” you may set
subsistence fishing gear within 200 feet
of other operating commercial or
subsistence fishing gear, and in District
4, from Old Paradise Village upstream to
a point 4 miles upstream from Anvik,
there is no minimum distance
requirement between fish wheels;

(D) During the State commercial
salmon fishing season, within the
Yukon River and the Tanana River
below the confluence of the Wood
River, you may use drift gillnets and
fish wheels only during open
subsistence salmon fishing periods;

(E) In Birch Creek, gillnet mesh size
may not exceed 3-inches stretch-
measure from June 15 through
September 15.

(xvii) In District 4, from September 21
through May 15, you may use jigging
gear from shore ice.

(xviii) You must possess a subsistence
fishing permit for the following
locations:

(A) For the Yukon River drainage
from the mouth of Hess Creek to the
mouth of the Dall River;

(B) For the Yukon River drainage from
the upstream mouth of 22 Mile Slough
to the U.S.-Canada border;

(C) Only for salmon in the Tanana
River drainage above the mouth of the
Wood River.

(xix) Only one subsistence fishing
permit will be issued to each household
per year.

(xx) In Districts 1, 2, and 3, you may
not possess chinook salmon taken for
subsistence purposes unless the dorsal
fin has been removed immediately after
landing.

(xxi) In the Yukon River drainage,
chinook salmon must be used primarily
for human consumption and may not be
targeted for dog food. Dried chinook
salmon may not be used for dogfood
anywhere in the Yukon River drainage.
Whole fish unfit for human
consumption (due to disease,
deterioration, deformities), scraps, and

small fish (16 inches or less) may be fed
to dogs. Also, whole chinook salmon
caught incidentally during a subsistence
chum salmon fishery in the following
time periods and locations may be fed
to dogs:

(A) After July 10 in the Koyukuk River
drainage;

(B) After August 10, in Subdistrict 5D,
upstream of Circle City.

(4) Kuskokwim Area. The Kuskokwim
Area consists of all waters of Alaska
between the latitude of the westernmost
point of Naskonat Peninsula and the
latitude of the southernmost tip of Cape
Newenham, including the waters of
Alaska surrounding Nunivak and St.
Matthew Islands and those waters
draining into the Bering Sea.

(i) Unless otherwise restricted in this
section, you may take fish in the
Kuskokwim Area at any time without a
subsistence fishing permit.

(ii) For the Kuskokwim area, Federal
subsistence fishing schedules, openings,
closings, and fishing methods are the
same as those issued for the subsistence
taking of fish under Alaska Statutes (AS
16.05.060), unless superseded by a
Federal Special Action.

(iii) In District 1 and in those waters
of the Kuskokwim River between
Districts 1 and 2, excluding the
Kuskokuak Slough, you may not take
salmon for 16 hours before or during,
and for 6 hours after each State open
commercial salmon fishing period for
District 1.

(iv) In District 1, Kuskokuak Slough,
from June 1 through July 31 only, you
may not take salmon for 16 hours before
and during each State open commercial
salmon fishing period in the district.

(v) In Districts 4 and 5, from June 1
through September 8, you may not take
salmon for 16 hours before or during,
and for 6 hours after each State open
commercial salmon fishing period in
each district.

(vi) In District 2, and anywhere in
tributaries that flow into the
Kuskokwim River within that district,
from June 1 through September 8 you
may not take salmon by net gear or
fishwheel for 16 hours before or during,
and for 6 hours after each open
commercial salmon fishing period in the
district. You may subsistence fish for
salmon with rod and reel 24 hours per
day, 7 days per week, unless rod and
reel are specifically restricted by this
paragraph (i)(4) of this section.

(vii) You may not take subsistence
fish by nets in the Goodnews River east
of a line between ADF&G regulatory
markers placed near the mouth of the
Ufigag River and an ADF&G regulatory
marker placed near the mouth of the
Tunulik River 16 hours before or during,
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and for 6 hours after each State open
commercial salmon fishing period.

(viii) You may not take subsistence
fish by nets in the Kanektok River
upstream of ADF&G regulatory markers
placed near the mouth 16 hours before
or during, and for 6 hours after each
State open commercial salmon fishing
period.

(ix) You may not take subsistence fish
by nets in the Arolik River upstream of
ADF&G regulatory markers placed near
the mouth 16 hours before or during,
and for 6 hours after each State open
commercial salmon fishing period.

(x) You may only take salmon by
gillnet, beach seine, fish wheel, or rod
and reel subject to the restrictions set
out in this section, except that you may
also take salmon by spear in the Holitna,
Kanektok, and Arolik River drainages,
and in the drainage of Goodnews Bay.

(xi) You may not use an aggregate
length of set gillnets or drift gillnets in
excess of 50 fathoms for taking salmon.

(xii) You may take fish other than
salmon by set gillnet, drift gillnet, beach
seine, fish wheel, pot, long line, fyke
net, dip net, jigging gear, spear, lead,
handline, or rod and reel.

(xiii) You must attach to the bank
each subsistence gillnet operated in
tributaries of the Kuskokwim River and
fish it substantially perpendicular to the
bank and in a substantially straight line.

(xiv) Within a tributary to the
Kuskokwim River in that portion of the
Kuskokwim River drainage from the
north end of Eek Island upstream to the
mouth of the Kolmakoff River, you may
not set or operate any part of a set
gillnet within 150 feet of any part of
another set gillnet.

(xv) The maximum depth of gillnets is
as follows:

(A) Gillnets with 6-inch or smaller
stretched-mesh may not be more than 45
meshes in depth;

(B) Gillnets with greater than 6-inch
stretched-mesh may not be more than 35
meshes in depth.

(xvi) You may take halibut only by a
single handheld line with no more than
two hooks attached to it.

(xvii) You may not use subsistence set
and drift gillnets exceeding 15 fathoms
in length in Whitefish Lake in the Ophir
Creek drainage. You may not operate
more than one subsistence set or drift
gillnet at a time in Whitefish Lake in the
Ophir Creek drainage. You must check
the net at least once every 24 hours.

(xviii) You may take rainbow trout
only in accordance with the following
restrictions:

(A) You may take rainbow trout only
by the use of gillnets, dip nets, fyke
nets, handline, spear, rod and reel, or
jigging through the ice;

(B) You may not use gillnets, dip nets,
or fyke nets for targeting rainbow trout
from March 15 through June 15;

(C) If you take rainbow trout
incidentally in other subsistence net
fisheries and through the ice, you may
retain them for subsistence purposes;

(D) There are no harvest limits with
handline, spear, rod and reel, or jigging.

(5) Bristol Bay Area. The Bristol Bay
Area includes all waters of Bristol Bay,
including drainages enclosed by a line
from Cape Newenham to Cape
Menshikof.

(i) Unless restricted in this section, or
unless under the terms of a subsistence
fishing permit, you may take fish at any
time in the Bristol Bay area.

(ii) In all State commercial salmon
districts, from May 1 through May 31
and October 1 through October 31, you
may subsistence fish for salmon only
from 9 a.m. Monday until 9 a.m. Friday.
From June 1 through September 30,
within the waters of a commercial
salmon district, you may take salmon
only during State open commercial
salmon fishing periods.

(iii) In the Egegik River from 9 a.m.
June 23 through 9 a.m. July 17, you may
take salmon only during the following
times: from 9 a.m. Tuesday to 9 a.m.
Wednesday and from 9 a.m. Saturday to
9 a.m. Sunday.

(iv) You may not take fish from waters
within 300 feet of a stream mouth used
by salmon.

(v) You may not subsistence fish with
nets in the Tazimina River and within
one-fourth mile of the terminus of those
waters during the period from
September 1 through June 14.

(vi) Within any district, you may take
salmon, herring, and capelin by drift
and set gillnets only.

(vii) Outside the boundaries of any
district, you may take salmon by set
gillnet only, except that you may also
take salmon by spear in the Togiak
River, excluding its tributaries.

(viii) The maximum lengths for set
gillnets used to take salmon are as
follows:

(A) You may not use set gillnets
exceeding 10 fathoms in length in the
Egegik River;

(B) In the remaining waters of the
area, you may not use set gillnets
exceeding 25 fathoms in length.

(ix) You may not operate any part of
a set gillnet within 300 feet of any part
of another set gillnet.

(x) You must stake and buoy each set
gillnet. Instead of having the identifying
information on a keg or buoy attached
to the gillnet, you may plainly and
legibly inscribe your first initial, last
name, and subsistence permit number
on a sign at or near the set gillnet.

(xi) You may not operate or assist in
operating subsistence salmon net gear
while simultaneously operating or
assisting in operating commercial
salmon net gear.

(xii) During State closed commercial
herring fishing periods, you may not use
gillnets exceeding 25 fathoms in length
for the subsistence taking of herring or
capelin.

(xiii) You may take fish other than
salmon, herring, capelin, and halibut by
gear listed in this part unless restricted
under the terms of a subsistence fishing
permit.

(xiv) You may take salmon only under
authority of a subsistence fishing
permit.

(xv) Only one subsistence fishing
permit for salmon may be issued to each
household per year.

(xvi) In the Togiak River section and
the Togiak River drainage, you may not
possess coho salmon taken under the
authority of a subsistence fishing permit
unless both lobes of the caudal fin (tail)
or the dorsal fin have been removed.

(xvii) You may take rainbow trout
only by rod and reel or jigging gear.
Rainbow trout daily harvest and
possession limits are 2 per day/2 in
possession with no size limit from April
10 through October 31 and 5 per day/

5 in possession with no size limit from
November 1 through April 9.

(xviii) If you take rainbow trout
incidentally in other subsistence net
fisheries, or through the ice, you may
retain them for subsistence purposes.

(6) Aleutian Islands Area. The
Aleutian Islands Area includes all
waters of Alaska west of the longitude
of the tip of Cape Sarichef, east of 172°
East longitude, and south of 54°36’
North latitude.

(i) You may take fish other than
salmon, rainbow/steelhead trout, or char
at any time unless restricted under the
terms of a subsistence fishing permit. If
you take rainbow/steelhead trout
incidentally in other subsistence net
fisheries, you may retain them for
subsistence purposes.

(ii) In the Unalaska District, you may
take salmon for subsistence purposes
from 6 a.m. until 9 p.m. from January 1
through December 31, except as may be
specified on a subsistence fishing
permit.

(iii) In the Adak, Akutan, Atka-Amlia,
and Umnak Districts, you may take
salmon at any time.

(iv) You may not subsistence fish for
salmon in the following waters:

(A) The waters of Unalaska Lake, its
tributaries and outlet stream;

(B) The waters of Summers and
Morris Lakes and their tributaries and
outlet streams;
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(C) All streams supporting
anadromous fish runs that flow into
Unalaska Bay south of a line from the
northern tip of Cape Cheerful to the
northern tip of Kalekta Point;

(D) Waters of McLees Lake and its
tributaries and outlet stream;

(E) All freshwater on Adak Island and
Kagalaska Island in the Adak District.

(v) You may take salmon by seine and
gillnet, or with gear specified on a
subsistence fishing permit.

(vi) In the Unalaska District, if you
fish with a net, you must be physically
present at the net at all times when the
net is being used.

(vii) You may take fish other than
salmon by gear listed in this part unless
restricted under the terms of a
subsistence fishing permit.

(viii) You may take salmon, trout, and
char only under the terms of a
subsistence fishing permit, except that
you do not need a permit in the Akutan,
Umnak, and Atka-Amlia Islands
Districts.

(ix) You may take no more than 250
salmon for subsistence purposes unless
otherwise specified on the subsistence
fishing permit, except that in the
Unalaska and Adak Districts, you may
take no more than 25 salmon plus an
additional 25 salmon for each member
of your household listed on the permit.
You may obtain an additional permit.

(x) You must keep a record on the
reverse side of the permit of
subsistence-caught fish. You must
complete the record immediately upon
taking subsistence-caught fish and must
return it no later than October 31.

(xi) The daily harvest limit for halibut
is two fish, and the possession limit is
two daily harvest limits. You may not
possess sport-taken and subsistence-
taken halibut on the same day.

(7) Alaska Peninsula Area. The
Alaska Peninsula Area includes all
waters of Alaska on the north side of the
Alaska peninsula southwest of a line
from Cape Menshikof (57°28.34" North
latitude, 157°55.84" West longitude) to
Cape Newenham (58°39.00" North
latitude, 162° West longitude) and east
of the longitude of Cape Sarichef Light
(164°55.70" West longitude) and on the
south side of the Alaska Peninsula from
a line extending from Scotch Cape
through the easternmost tip of Ugamak
Island to a line extending 135° southeast
from Kupreanof Point (55°33.98” North
latitude, 159°35.88” West longitude).

(i) You may take fish, other than
salmon, rainbow/steelhead trout, or
char, at any time unless restricted under
the terms of a subsistence fishing
permit. If you take rainbow/steelhead
trout incidentally in other subsistence

net fisheries or through the ice, you may
retain them for subsistence purposes.

(ii) You may take salmon, trout, and
char only under the authority of a
subsistence fishing permit.

(iii) You must keep a record on the
reverse side of the permit of
subsistence-caught fish. You must
complete the record immediately upon
taking subsistence-caught fish and must
return it no later than October 31.

(iv) You may take salmon at any time
except within 24 hours before and
within 12 hours following each State
open weekly commercial salmon fishing
period within a 50-mile radius of the
area open to commercial salmon fishing,
or as may be specified on a subsistence
fishing permit.

(v) You may not subsistence fish for
salmon in the following waters:

(A) Russell Creek and Nurse Lagoon
and within 500 yards outside the mouth
of Nurse Lagoon;

(B) Trout Creek and within 500 yards
outside its mouth.

(vi) You may take salmon by seine,
gillnet, rod and reel, or with gear
specified on a subsistence fishing
permit.

(vii) You may take fish other than
salmon by gear listed in this part unless
restricted under the terms of a
subsistence fishing permit.

(viii) You may not use a set gillnet
exceeding 100 fathoms in length.

(ix) You may take halibut for
subsistence purposes only by a single
handheld line with no more than two
hooks attached.

(x) You may take no more than 250
salmon for subsistence purposes unless
otherwise specified on your subsistence
fishing permit.

(xi) The daily harvest limit for halibut
is two fish and the possession limit is
two daily harvest limits. You may not
possess sport-taken and subsistence-
taken halibut on the same day.

(8) Chignik Area. The Chignik Area
includes all waters of Alaska on the
south side of the Alaska Peninsula
bounded by a line extending 135°
southeast for 3 miles from a point near
Kilokak Rocks at 57°10.34” North
latitude, 156°20.22" West longitude (the
longitude of the southern entrance to
Imuya Bay) then due south, and a line
extending 135°southeast from
Kupreanof Point at 55°33.98” North
latitude, 159°35.88” West longitude.

(i) You may take fish other than
salmon, rainbow/steelhead trout, or char
at any time, except as may be specified
by a subsistence fishing permit. If you
take rainbow/steelhead trout
incidentally in other subsistence net
fisheries, you may retain them for
subsistence purposes.

(ii) You may not take salmon in the
Chignik River, upstream from the
ADF&G weir site or counting tower, in
Black Lake, or any tributary to Black
and Chignik Lakes.

(iii) You may take salmon, trout, and
char only under the authority of a
subsistence fishing permit.

(iv) You must keep a record on your
permit of subsistence-caught fish. You
must complete the record immediately
upon taking subsistence-caught fish and
must return it no later than October 31.

(v) If you hold a commercial fishing
license, you may not subsistence fish for
salmon from 48 hours before the first
State commercial salmon fishing
opening in the Chignik Area through
September 30.

(vi) You may take salmon by seines,
gillnets, rod and reel, or with gear
specified on a subsistence fishing
permit, except that in Chignik Lake you
may not use purse seines.

(vii) You may take fish other than
salmon by gear listed in this part unless
restricted under the terms of a
subsistence fishing permit.

(viii) You may take halibut for
subsistence purposes only by a single
handheld line with no more than two
hooks attached.

(ix) You may take no more than 250
salmon for subsistence purposes unless
otherwise specified on the subsistence
fishing permit.

(x) The daily harvest limit for halibut
is two fish, and the possession limit is
two daily harvest limits. You may not
possess sport-taken and subsistence-
taken halibut on the same day.

(9) Kodiak Area. The Kodiak Area
includes all waters of Alaska south of a
line extending east from Cape Douglas
(58°51.10" North latitude), west of 150°
West longitude, north of 55°30.00” North
latitude, and north and east of a line
extending 135° southeast for three miles
from a point near Kilokak Rocks at
57°10.34" North latitude, 156°20.22’
West longitude (the longitude of the
southern entrance of Imuya Bay), then
due south.

(i) You may take fish other than
salmon, rainbow/steelhead trout, char,
bottomfish, or herring at any time unless
restricted by the terms of a subsistence
fishing permit. If you take rainbow/
steelhead trout incidentally in other
subsistence net fisheries, you may retain
them for subsistence purposes.

(ii) You may take salmon for
subsistence purposes 24 hours a day
from January 1 through December 31,
with the following exceptions:

(A) From June 1 through September
15, you may not use salmon seine
vessels to take subsistence salmon for 24
hours before or during, and for 24 hours
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after any State open commercial salmon
fishing period. The use of skiffs from
any type of vessel is allowed;

(B) From June 1 through September
15, you may use purse seine vessels to
take salmon only with gillnets, and you
may have no other type of salmon gear
on board the vessel.

(iii) You may not subsistence fish for
salmon in the following locations:

(A) Womens Bay closed waters—all
waters inside a line from the tip of the
Nyman Peninsula (57°43.23" North
latitude, 152°31.51” West longitude), to
the northeastern tip of Mary’s Island
(57°42.40" North latitude, 152°32.00
West longitude), to the southeastern
shore of Womens Bay at 57°41.95” North
latitude, 152°31.50" West longitude;

(B) Buskin River closed waters—all
waters inside of a line running from a
marker on the bluff north of the mouth
of the Buskin River at approximately
57°45.80" North latitude, 152°28.38’
West longitude, to a point offshore at
57°45.35" North latitude, 152°28.15"
West longitude, to a marker located
onshore south of the river mouth at
approximately 57°45.15" North latitude,
152°28.65" West longitude;

(C) All waters closed to commercial
salmon fishing within 100 yards of the
terminus of Selief Bay Creek;

(D) In Afognak Bay north and west of
a line from the tip of Last Point to the
tip of River Mouth Point;

(E) From August 15 through
September 30, all waters 500 yards
seaward of the terminus of Little Kitoi
Creek;

(F) All freshwater systems of Afognak
Island.

(iv) You must have a subsistence
fishing permit for taking salmon, trout,
and char for subsistence purposes. You
must have a subsistence fishing permit
for taking herring and bottomfish for
subsistence purposes during the State
commercial herring sac roe season from
April 15 through June 30.

(v) With a subsistence salmon fishing
permit you may take 25 salmon plus an
additional 25 salmon for each member
of your household whose names are
listed on the permit. You may obtain an
additional permit if you can show that
more fish are needed.

(vi) You must record on your
subsistence permit the number of
subsistence fish taken. You must
complete the record immediately upon
landing subsistence-caught fish, and
must return it by February 1 of the year
following the year the permit was
issued.

(vii) You may take fish other than
salmon and halibut by gear listed in this
part unless restricted under the terms of
a subsistence fishing permit.

(viii) You may take salmon only by
gillnet, rod and reel, or seine.

(ix) You must be physically present at
the net when the net is being fished.

(x) You may take halibut only by a
single handheld line with not more than
two hooks attached to it.

(xi) The daily harvest limit for halibut
is two fish, and the possession limit is
two daily harvest limits. You may not
possess sport-taken and subsistence-
taken halibut on the same day.

(10) Cook Inlet Area. The Cook Inlet
Area includes all waters of Alaska
enclosed by a line extending east from
Cape Douglas (58°51’06” North latitude)
and a line extending south from Cape
Fairfield (148°50°15” West longitude).

(i) Unless restricted in this section, or
unless restricted under the terms of a
subsistence fishing permit, you may
take fish at any time in the Cook Inlet
Area. If you take rainbow/steelhead
trout incidentally in other subsistence
net fisheries, you may retain them for
subsistence purposes.

(ii) You may not take grayling or
burbot for subsistence purposes.

(iii) You may take fish by gear listed
in this part unless restricted in this
section or under the terms of a
subsistence fishing permit (as may be
modified by this section).

(iv) You may only take salmon, Dolly
Varden, trout, and char under authority
of a Federal subsistence fishing permit.
Seasons, harvest and possession limits,
and methods and means for take are the
same as for the taking of those species
under Alaska sport fishing regulations
(5 AAC 56).

(v) You may only take smelt with dip
nets in fresh water from April 1 through
June 15. There are no harvest or
possession limits for smelt.

(vi) Gillnets may not be used in
freshwater, except for the taking of
whitefish in the Tyone River drainage.

(11) Prince William Sound Area. The
Prince William Sound Area includes all
waters and drainages of Alaska between
the longitude of Cape Fairfield and the
longitude of Cape Suckling.

(i) You may take fish, other than
rainbow/steelhead trout, in the Prince
William Sound Area only under
authority of a subsistence fishing
permit, except that a permit is not
required to take eulachon.

(ii) You may take fish by gear listed
in paragraph (c)(1) of this part unless
restricted in this section or under the
terms of a subsistence fishing permit.

(iii) If you catch rainbow/steelhead
trout incidentally in other subsistence
net fisheries, you may retain them for
subsistence purposes, unless restricted
in this section.

(iv) In the Copper River drainage, you
may take salmon only in the waters of
the Upper Copper River District, or in
the vicinity of the Native Village of
Batzulnetas. You may accumulate
harvest limits of salmon authorized for
the Copper River drainage upstream
from Haley Creek with harvest limits for
salmon authorized under State of Alaska
sport fishing regulations.

(v) In the Upper Copper River District,
you may take salmon only by fish
wheels, rod and reel, or dip nets.

(vi) Rainbow/steelhead trout and
other freshwater fish caught incidentally
to salmon by fish wheel in the Upper
Copper River District may be retained.

(vii) Freshwater fish other than
rainbow/steelhead trout caught
incidentally to salmon by dip net in the
Upper Copper River District may be
retained. Rainbow/steelhead trout
caught incidentally to salmon by dip net
in the Upper Copper River District must
be released unharmed to the water.

(viii) You may not possess salmon
taken under the authority of an Upper
Copper River District subsistence
fishing permit, or rainbow/steelhead
trout caught incidentally to salmon by
fishwheel, unless the anal (ventral) fin
has been immediately removed from the
fish. You must immediately record all
retained fish on the subsistence permit.
Immediately means prior to concealing
the fish from plain view or transporting
the fish more than 50 feet from where
the fish was removed from the water.

(ix) You may take salmon in the
Upper Copper River District from May
15 through September 30 only.

(x) The total annual harvest limit for
subsistence salmon fishing permits in
combination for the Glennallen
Subdistrict and the Chitina Subdistrict
is as follows:

(A) For a household with 1 person, 30
salmon, of which no more than 5 may
be chinook salmon taken by dip net and
no more than 5 chinook taken by rod
and reel;

(B) For a household with 2 persons,
60 salmon, of which no more than 5
may be chinook salmon taken by dip net
and no more than 5 chinook taken by
rod and reel, plus 10 salmon for each
additional person in a household over 2
persons, except that the household’s
limit for chinook salmon taken by dip
net or rod and reel does not increase;

(C) Upon request, permits for
additional salmon will be issued for no
more than a total of 200 salmon for a
permit issued to a household with 1
person, of which no more than 5 may
be chinook salmon taken by dip net and
no more than 5 chinook taken by rod
and reel, or no more than a total of 500
salmon for a permit issued to a
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household with 2 or more persons, of
which no more than 5 may be chinook
salmon taken by dip net and no more
than 5 chinook taken by rod and reel.

(xi) The following apply to Upper
Copper River District subsistence
salmon fishing permits:

(A) Only one subsistence fishing
permit per subdistrict will be issued to
each household per year. If a household
has been issued permits for both
subdistricts in the same year, both
permits must be in your possession and
readily available for inspection while
fishing or transporting subsistence-taken
fish in either subdistrict. A qualified
household may also be issued a
Batzulnetas salmon fishery permit in the
same year;

(B) Multiple types of gear may be
specified on a permit, although only one
unit of gear may be operated at any one
time;

(C) You must return your permit no
later than October 31 of the year in
which the permit is issued, or you may
be denied a permit for the following
year;

(D) A fish wheel may be operated only
by one permit holder at one time; that
permit holder must have the fish wheel
marked as required by Section
~.27(i)(11) and during fishing
operations;

(E) Only the permit holder and the
authorized member of the household
listed on the subsistence permit may
take salmon;

(F) You must personally operate your
fish wheel or dip net;

(G) You may not loan or transfer a
subsistence fish wheel or dip net permit
except as permitted.

(xii) If you are a fishwheel owner:

(A) You must register your fish wheel
with ADF&G or the Federal Subsistence
Board;

(B) Your registration number and a
wood, metal, or plastic plate at least 12
inches high by 12 inches wide bearing
either your name and address, or your
Alaska driver’s license number, or your
Alaska State identification card number
in letters and numerals at least 1 inch
high, must be permanently affixed and
plainly visible on the fish wheel when
the fish wheel is in the water;

(C) Only the current year’s registration
number may be affixed to the fish
wheel; you must remove any other
registration number from the fish wheel;

(D) You are responsible for the fish
wheel; you must remove the fish wheel
from the water at the end of the permit
period;

(E) You may not rent, lease, or
otherwise use your fish wheel used for
subsistence fishing for personal gain.

(xiii) If you are operating a fishwheel:

(A) You may operate only one fish
wheel at any one time;

(B) You may not set or operate a fish
wheel within 75 feet of another fish
wheel;

(C) No fish wheel may have more than
two baskets;

(D) If you are a permittee other than
the owner, you must attach an
additional wood, metal, or plastic plate
at least 12 inches high by 12 inches
wide, bearing your name and address in
letters and numerals at least 1 inch high,
to the fish wheel so that the name and
address are plainly visible.

(xiv) A subsistence fishing permit
may be issued to a village council, or
other similarly qualified organization
whose members operate fish wheels for
subsistence purposes in the Upper
Copper River District, to operate fish
wheels on behalf of members of its
village or organization. The following
additional provisions apply to
subsistence fishing permits issued
under this paragraph (i)(11)(xiv):

(A) The permit will list all households
and household members for whom the
fish wheel is being operated. The permit
will identify a person who will be
responsible for each fish wheel in a
similar manner to a fish wheel owner as
described in paragraph (i)(11)(xii) of this
section;

(B) The allowable harvest may not
exceed the combined seasonal limits for
the households listed on the permit; the
permittee will notify the ADF&G or
Federal Subsistence Board when
households are added to the list, and the
seasonal limit may be adjusted
accordingly;

(C) Members of households listed on
a permit issued to a village council or
other similarly qualified organization
are not eligible for a separate household
subsistence fishing permit for the Upper
Copper River District;

(D) The permit will include
provisions for recording daily catches
for each fish wheel; location and
number of fish wheels; full legal name
of the individual responsible for the
lawful operation of each fish wheel as
described in paragraph (i)(11)(xii) of this
section; and other information
determined to be necessary for effective
resource management.

(xv) You may take salmon in the
vicinity of the former Native village of
Batzulnetas only under the authority of
a Batzulnetas subsistence salmon
fishing permit available from the
National Park Service under the
following conditions:

(A) You may take salmon only in
those waters of the Copper River
between National Park Service
regulatory markers located near the

mouth of Tanada Creek and
approximately one-half mile
downstream from that mouth and in
Tanada Creek between National Park
Service regulatory markers identifying
the open waters of the creek;

(B) You may use only fish wheels, dip
nets, and rod and reel on the Copper
River and only dip nets, spears, and rod
and reel in Tanada Creek;

(C) You may take salmon only from
May 15 through September 30 or until
the season is closed by special action;

(D) You may retain chinook salmon
taken in a fishwheel in the Copper
River. You may not take chinook salmon
in Tanada Creek;

(E) You must return the permit to the
National Park Service no later than
October 15.

(xvi) You may take pink salmon for
subsistence purposes from freshwater
with a dip net from May 15 until
September 30, 7 days per week, with no
harvest or possession limits in the
following areas:

(A) Green Island, Knight Island,
Chenega Island, Bainbridge Island,
Evans Island, Elrington Island, Latouche
Island, and adjacent islands, and the
mainland waters from the outer point of
Granite Bay located in Knight Island
Passage to Cape Fairfield;

(B) Waters north of a line from
Porcupine Point to Granite Point, and
south of a line from Point Lowe to
Tongue Point.

(12) Yakutat Area. The Yakutat Area
includes all waters and drainages of
Alaska between the longitude of Cape
Suckling and the longitude of Cape
Fairweather.

(i) Unless restricted in this section or
unless restricted under the terms of a
subsistence fishing permit, you may
take fish at any time in the Yakutat
Area.

(ii) You may not take salmon during
the period commencing 48 hours before
a State opening of commercial salmon
net fishing season and ending 48 hours
after the closure. This applies to each
river or bay fishery individually.

(iii) When the length of the weekly
State commercial salmon net fishing
period exceeds two days in any Yakutat
Area salmon net fishery, the subsistence
fishing period is from 6 a.m. to 6 p.m.
on Saturday in that location.

(iv) You may take salmon, trout (other
than steelhead), and char only under
authority of a subsistence fishing
permit. You may take steelhead trout
only in the Situk and Ahrnklin Rivers
and only under authority of a Federal
subsistence fishing permit.

(v) If you take salmon, trout, or char
incidentally by gear operated under the
terms of a subsistence permit for
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salmon, you may retain them for
subsistence purposes. You must report
any salmon, trout, or char taken in this
manner on your permit calendar.

(vi) You may take fish by gear listed
in this part unless restricted in this
section or under the terms of a
subsistence fishing permit.

(vii) In the Situk River, each
subsistence salmon fishing permit
holder shall attend his or her gillnet at
all times when it is being used to take
salmon.

(viii) You may block up to two-thirds
of a stream with a gillnet or seine used
for subsistence fishing.

(ix) You must remove the dorsal fin
from subsistence-caught salmon when
taken.

(x) You may not possess subsistence-
taken and sport-taken salmon on the
same day.

(xi) You must possess a subsistence
fishing permit to take Dolly Varden. The
daily harvest and possession limit is 10
Dolly Varden of any size.

(13) Southeastern Alaska Area. The
Southeastern Alaska Area includes all
waters between a line projecting
southwest from the westernmost tip of
Cape Fairweather and Dixon Entrance.

(i) Unless restricted in this section or
under the terms of a subsistence fishing
permit, you may take fish other than
salmon, trout, grayling, and char in the
Southeastern Alaska Area at any time.

(ii) You must possess a subsistence
fishing permit to take salmon, trout,
grayling, or char. You must possess a
subsistence fishing permit to take
eulachon from any freshwater stream
flowing into fishing Sections 1C or 1D.

(iii) In the Southeastern Alaska Area,
a rainbow trout is defined as a fish of
the species Oncorhyncus mykiss less
than 22 inches in overall length. A
steelhead is defined as a rainbow trout
with an overall length of 22 inches or
larger.

(iv) Unless otherwise specified in this
§  .27(i)(13), allowable gear for
salmon or steelhead is restricted to gaffs,
spears, gillnets, seines, dip nets, cast
nets, handlines, or rod and reel.

(v) Unless otherwise specified in this
§  .27(i)(13), you may use a handline
for snagging salmon or steelhead.

(vi) You may fish with a rod and reel
within 300 feet of a fish ladder unless
the site is otherwise posted by the
USDA Forest Service. You may not fish
from, on, or in a fish ladder.

(vii) You may accumulate annual
Federal subsistence harvest limits
authorized for the Southeastern Alaska
Area with harvest limits authorized
under State of Alaska sport fishing
regulations.

(viii) If you take salmon, trout, or char
incidentally with gear operated under
terms of a subsistence permit for other
salmon, they may be kept for
subsistence purposes. You must report
any salmon, trout, or char taken in this
manner on your subsistence fishing
permit.

(ix) No permits for the use of nets will
be issued for the salmon streams
flowing across or adjacent to the road
systems within the city limits of
Petersburg, Wrangell, and Sitka.

(x) You shall immediately remove the
pelvic fins of all salmon when taken.

(xi) You may not possess subsistence-
taken and sport-taken salmon on the
same day.

(xii) If a harvest limit is not otherwise
listed for sockeye in this § .27(1)(13),
the harvest limit for sockeye salmon is
the same as provided for State
subsistence or personal use fisheries. If
a harvest limit is not established for the
State subsistence or personal use
fisheries, the possession limit is 10
sockeye and the annual harvest limit is
20 sockeye per household for that
stream.

(xiii) For the Salmon Bay Lake
system, the daily harvest and season
limit per household is 30 sockeye
salmon.

(xiv) For Virginia Lake (Mill Creek),
the daily harvest limit per household is
20 sockeye salmon, and the season limit
per household is 40 sockeye salmon.

(xv) For Thoms Creek, the daily
harvest limit per household is 20
sockeye salmon, and the season limit
per household is 40 sockeye salmon.

(xvi) The Sarkar River system above
the bridge is closed to the use of all nets
by both Federally-qualified and non-
Federally qualified users.

(xvii) Only Federally-qualified
subsistence users may harvest sockeye
salmon in streams draining into Falls
Lake Bay, Gut Bay, or Pillar Bay. In the
Falls Lake Bay and Gut Bay drainages,
the possession limit is 10 sockeye
salmon per household. In the Pillar Bay
drainage, the individual possession
limit is 15 sockeye salmon with a
household possession limit of 25
sockeye salmon.

(xviii) From July 7 through July 31,
you may take sockeye salmon in the
waters of the Klawock River and
Klawock Lake only from 8 a.m. Monday
until 5 p.m. Friday.

(xix) You may take chinook, sockeye,
and coho salmon in the mainstem of the
Stikine River only under the authority
of a Federal subsistence fishing permit.
Each Stikine River permit will be issued
to a household and will be valid for 15
days. Permits may be revalidated for
additional 15-day periods. Only dipnets,

spears, gaffs, rod and reel, beach seine,
or gillnet not exceeding 15 fathoms in
length with mesh size no larger than 5%
inches may be used.

(A) You may take chinook salmon
from May 15 through June 20. The
annual limit is 5 chinook salmon per
household.

(B) You may take sockeye salmon
from July 1 through July 31. The annual
limit is 40 sockeye salmon per
household.

(C) You may take coho salmon from
August 15 through October 1. The
annual limit is 20 coho salmon per
household.

(D) You may retain other salmon
taken incidentally by gear operated
under terms of this permit. The
incidentally taken salmon must be
reported on your permit calendar.

(E) The total annual guideline harvest
level for the Stikine River fishery is 125
chinook, 600 sockeye, and 400 coho
salmon. All salmon harvested, including
incidentally taken salmon, will count
against the guideline for that species.

(xx) You may take coho salmon under
the terms of a subsistence fishing
permit, except in the Stikine and Taku
Rivers. There is no closed season. The
daily harvest limit is 20 coho salmon
per household. Only dipnets, spears,
gaffs, handlines, and rod and reel may
be used. Bait may only be used from
September 15 through November 15.

(xx1i) Unless noted on a Federal
subsistence harvest permit, there are no
harvest limits for pink or chum salmon.

(xxii) Unless otherwise specified in
this § .27(i)(13), you may take
steelhead under the terms of a
subsistence fishing permit. The open
season is January 1 through May 31. The
daily household harvest and possession
limit is one with an annual household
limit of two. You may only use a dip
net, gaff, handline, spear, or rod and reel
with artificial lure or fly. You may not
use bait. The permit conditions and
systems to receive special protection
will be determined by the local Federal
fisheries manager in consultation with
ADF&G.

(xxiii) You may take steelhead trout
on Prince of Wales and Kosciusko
Islands under the terms of Federal
subsistence fishing permits. You must
obtain a separate permit for the winter
and spring seasons.

(A) The winter season is December 1
through the last day of February, with
a harvest limit of 2 fish per household.
You may use only a dip net, handline,
spear, or rod and reel with artificial lure
or fly. You may not use bait. The winter
season may be closed when the harvest
level cap of 100 steelhead for Prince of
Wales/Kosciusko Islands has been
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reached. You must return your winter
season permit within 15 days of the
close of the season and before receiving
another permit for a Prince of Wales/
Kosciusko steelhead subsistence fishery.
The permit conditions and systems to
receive special protection will be
determined by the local Federal
fisheries manager in consultation with
ADF&G.

(B) The spring season is March 1
through May 31, with a harvest limit of
5 fish per household. You may use only
a dip net, handline, spear, or rod and
reel with artificial lure or fly. You may
not use bait. The spring season may be
closed prior to May 31 if the harvest
quota of 600 fish minus the number of
steelhead harvested in the winter
subsistence steelhead fishery is reached.
You must return your spring season
permit within 15 days of the close of the
season and before receiving another
permit for a Prince of Wales/Kosciusko
steelhead subsistence fishery. The
permit conditions and systems to
receive special protection will be
determined by the local Federal
fisheries manager in consultation with
ADF&G.

(xxiv) In addition to the requirement
for a Federal subsistence fishing permit,
the following restrictions for the harvest
of Dolly Varden, brook trout, grayling,
cutthroat, and rainbow trout apply:

(A) The daily household harvest and
possession limit is 20 Dolly Varden;
there is no closed season or size limit;

(B) The daily household harvest and
possession limit is 20 brook trout; there
is no closed season or size limit;

(C) The daily household harvest and
possession limit is 20 grayling; there is
no closed season or size limit;

(D) The daily household harvest limit
is 6 and the household possession limit
is 12 cutthroat or rainbow trout in
combination; there is no closed season
or size limit;

(E) You may only use a rod and reel
with artificial fly or lure unless the use
of bait is specifically permited in 5 AAC
47;

(F) The permit conditions and
systems to receive special protection
will be determined by the local Federal
fisheries manager in consultation with
ADF&G.

§ .28 Subsistence taking of shellfish.

(a) Regulations in this section apply to
subsistence taking of Dungeness crab,
king crab, Tanner crab, shrimp, clams,
abalone, and other shellfish or their
parts.

(b) [Reserved].

(c) You may take shellfish for
subsistence uses at any time in any area

of the public lands by any method
unless restricted by this section.

(d) Methods, means, and general
restrictions. (1) The harvest limit
specified in this section for a
subsistence season for a species and the
State harvest limit set for a State season
for the same species are not cumulative.
This means that if you have taken the
harvest limit for a particular species
under a subsistence season specified in
this section, you may not, after that, take
any additional shellfish of that species
under any other harvest limit specified
for a State season.

(2) Unless otherwise provided in this
section or under terms of a required
subsistence fishing permit (as may be
modified by this section), you may use
the following legal types of gear to take
shellfish:

(i) Abalone iron;

(ii) Diving gear;

(iii) A grappling hook;

(iv) A handline;

(v) A hydraulic clam digger;

(vi) A mechanical clam digger;

(vii) A pot;

(viii) A ring net;

(ix) A scallop dredge;

(x) A sea urchin rake;

(xi) A shovel; and

(xii) A trawl.

(3) You are prohibited from buying or
selling subsistence-taken shellfish, their
parts, or their eggs, unless otherwise
specified.

(4) You may not use explosives and
chemicals, except that you may use
chemical baits or lures to attract
shellfish.

(5) Marking requirements for
subsistence shellfish gear are as follows:

(i) You must plainly and legibly
inscribe your first initial, last name, and
address on a keg or buoy attached to
unattended subsistence fishing gear,
except when fishing through the ice,
when you may substitute for the keg or
buoy a stake inscribed with your first
initial, last name, and address inserted
in the ice near the hole; subsistence
fishing gear may not display a
permanent ADF&G vessel license
number;

(ii) Kegs or buoys attached to
subsistence crab pots also must be
inscribed with the name or United
States Coast Guard number of the vessel
used to operate the pots.

(6) Pots used for subsistence fishing
must comply with the escape
mechanism requirements found in
§  .27(c)(2).

(7) You may not mutilate or otherwise
disfigure a crab in any manner which
would prevent determination of the
minimum size restrictions until the crab
has been processed or prepared for
consumption.

(e) Taking shellfish by designated
harvest permit. (1) Any species of
shellfish that may be taken by
subsistence fishing under this part may
be taken under a designated harvest
permit.

(2) If you are a Federally-qualified
subsistence user (beneficiary), you may
designate another Federally-qualified
subsistence user to take shellfish on
your behalf. The designated fisherman
must obtain a designated harvest permit
prior to attempting to harvest shellfish
and must return a completed harvest
report. The designated fisherman may
harvest for any number of beneficiaries
but may have no more than two harvest
limits in his/her possession at any one
time.

(3) The designated fisherman must
have in possession a valid designated
harvest permit when taking, attempting
to take, or transporting shellfish taken
under this section, on behalf of a
beneficiary.

(4) You may not fish with more than
one legal limit of gear as established by
this section.

(5) You may not designate more than
one person to take or attempt to take
shellfish on your behalf at one time.
You may not personally take or attempt
to take shellfish at the same time that a
designated fisherman is taking or
attempting to take shellfish on your
behalf.

(f) If a subsistence shellfishing permit
is required by this section, the following
conditions apply unless otherwise
specified by the subsistence regulations
in this section:

(1) You may not take shellfish for
subsistence in excess of the limits set
out in the permit unless a different limit
is specified in this section;

(2) You must obtain a permit prior to
subsistence fishing;

(3) You must have the permit in your
possession and readily available for
inspection while taking or transporting
the species for which the permit is
issued;

(4) The permit may designate the
species and numbers of shellfish to be
harvested, time and area of fishing, the
type and amount of fishing gear and
other conditions necessary for
management or conservation purposes;

(5) If specified on the permit, you
must keep accurate daily records of the
catch involved, showing the number of
shellfish taken by species, location and
date of the catch, and such other
information as may be required for
management or conservation purposes;

(6) You must complete and submit
subsistence fishing reports at the time
specified for each particular area and
fishery;
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(7) If the return of catch information
necessary for management and
conservation purposes is required by a
subsistence fishing permit and you fail
to comply with such reporting
requirements, you are ineligible to
receive a subsistence permit for that
activity during the following calendar
year, unless you demonstrate that
failure to report was due to loss in the
mail, accident, sickness, or other
unavoidable circumstances.

(g) Subsistence take by commercial
vessels. No fishing vessel which is
commercially licensed and registered
for shrimp pot, shrimp trawl, king crab,
Tanner crab, or Dungeness crab fishing
may be used for subsistence take during
the period starting 14 days before an
opening and ending 14 days after the
closure of a respective open season in
the area or areas for which the vessel is
registered. However, if you are a
commercial fisherman, you may retain
shellfish for your own use from your
lawfully taken commercial catch.

(h) You may not take or possess
shellfish smaller than the minimum
legal size limits.

(i) Unlawful possession of subsistence
shellfish. You may not possess,
transport, give, receive, or barter
shellfish or their parts taken in violation
of Federal or State regulations.

(j) (1) An owner, operator, or
employee of a lodge, charter vessel, or
other enterprise that furnishes food,
lodging, or guide services may not
furnish to a client or guest of that
enterprise, shellfish that has been taken
under this section, unless:

(i) The shellfish has been taken with
gear deployed and retrieved by the
client or guest who is a Federally-
qualified subsistence user;

(ii) The gear has been marked with the
client’s or guest’s name and address;
and

(iii) The shellfish is to be consumed
by the client or guest or is consumed in
the presence of the client or guest.

(2) The captain and crewmembers of
a charter vessel may not deploy, set, or
retrieve their own gear in a subsistence
shellfish fishery when that vessel is
being chartered.

(k) Subsistence shellfish areas and
pertinent restrictions. (1) Southeastern
Alaska-Yakutat Area. No marine waters
are currently identified under Federal
subsistence management jurisdiction.

(2) Prince William Sound Area. No
marine waters are currently identified
under Federal subsistence management
jurisdiction.

(3) Cook Inlet Area. (i) You may take
shellfish for subsistence purposes only
as allowed in this section (k)(3).

(ii) You may not take king crab,
Dungeness crab, or shrimp for
subsistence purposes.

(iii) In the subsistence taking of
Tanner crab:

(A) Male Tanner crab may be taken
only from July 15 through March 15;

(B) The daily harvest and possession
limit is 5 male Tanner crabs;

(C) Only male Tanner crabs 5V-
inches or greater in width of shell may
be taken or possessed;

(D) No more than 2 pots per person,
regardless of type, with a maximum of
2 pots per vessel, regardless of type,
may be used to take Tanner crab.

(iv) In the subsistence taking of clams:

(A) The daily harvest and possession
limit for littleneck clams is 1,000 and
the minimum size is 1.5 inches in
length;

(B) The daily harvest and possession
limit for butter clams is 700 and the
minimum size is 2.5 inches in length.

(v) Other than as specified in this
section, there are no harvest, possession,
or size limits for other shellfish, and the
season is open all year.

(4) Kodiak Area. (i) You may take crab
for subsistence purposes only under the
authority of a subsistence crab fishing
permit issued by the ADF&G.

(ii) The operator of a commercially
licensed and registered shrimp fishing
vessel must obtain a subsistence fishing
permit from the ADF&G before
subsistence shrimp fishing during a
State closed commercial shrimp fishing
season or within a closed commercial
shrimp fishing district, section, or
subsection. The permit must specify the
area and the date the vessel operator
intends to fish. No more than 500
pounds (227 kg) of shrimp may be in
possession aboard the vessel.

(iii) The daily harvest and possession
limit is 12 male Dungeness crabs per
person; only male Dungeness crabs with
a shell width of 62 inches or greater
may be taken or possessed. Taking of
Dungeness crab is prohibited in water
25 fathoms or more in depth during the
14 days immediately before the State
opening of a commercial king or Tanner
crab fishing season in the location.

(iv) In the subsistence taking of king
crab:

(A) The annual limit is six crabs per
household; only male king crab with
shell width of 7 inches or greater may
be taken or possessed;

(B) All crab pots used for subsistence
fishing and left in saltwater unattended
longer than a 2-week period must have
all bait and bait containers removed and
all doors secured fully open;

(C) You may only use one crab pot,
which may be of any size, to take king
crab;

(D) You may take king crab only from
June 1 through January 31, except that
the subsistence taking of king crab is
prohibited in waters 25 fathoms or
greater in depth during the period 14
days before and 14 days after State open
commercial fishing seasons for red king
crab, blue king crab, or Tanner crab in
the location;

(E) The waters of the Pacific Ocean
enclosed by the boundaries of Womens
Bay, Gibson Cove, and an area defined
by a line %2 mile on either side of the
mouth of the Karluk River, and
extending seaward 3,000 feet, and all
waters within 1,500 feet seaward of the
shoreline of Afognak Island are closed
to the harvest of king crab except by
Federally-qualified subsistence users.

(v) In the subsistence taking of Tanner
crab:

(A) You may not use more than five
crab pots to take Tanner crab;

(B) You may not take Tanner crab in
waters 25 fathoms or greater in depth
during the 14 days immediately before
the opening of a State commercial king
or Tanner crab fishing season in the
location;

(C) The daily harvest and possession
limit per person is 12 male crabs with
a shell width 572 inches or greater.

(5) Alaska Peninsula-Aleutian Islands
Area. (i) The operator of a commercially
licensed and registered shrimp fishing
vessel must obtain a subsistence fishing
permit from the ADF&G prior to
subsistence shrimp fishing during a
closed State commercial shrimp fishing
season or within a closed commercial
shrimp fishing district, section, or
subsection; the permit must specify the
area and the date the vessel operator
intends to fish; no more than 500
pounds (227 kg) of shrimp may be in
possession aboard the vessel.

(ii) The daily harvest and possession
limit is 12 male Dungeness crabs per
person; only crabs with a shell width of
5 inches or greater may be taken or
possessed.

(iii) In the subsistence taking of king
crab:

(A) The daily harvest and possession
limit is six male crabs per person; only
crabs with a shell width of 6% inches
or greater may be taken or possessed;

(B) All crab pots used for subsistence
fishing and left in saltwater unattended
longer than a 2-week period must have
all bait and bait containers removed and
all doors secured fully open;

(C) You may take crabs only from June
1 through January 31.

(iv) The daily harvest and possession
limit is 12 male Tanner crabs per
person; only crabs with a shell width of
5 inches or greater may be taken or
possessed.
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(6) Bering Sea Area. (i) In that portion
of the area north of the latitude of Cape
Newenham, shellfish may only be taken
by shovel, jigging gear, pots, and ring
net.

(ii) The operator of a commercially
licensed and registered shrimp fishing
vessel must obtain a subsistence fishing
permit from the ADF&G prior to
subsistence shrimp fishing during a
closed commercial shrimp fishing
season or within a closed commercial
shrimp fishing district, section, or
subsection; the permit must specify the
area and the date the vessel operator
intends to fish; no more than 500
pounds (227 kg) of shrimp may be in
possession aboard the vessel.

(iii) In waters south of 60° North
latitude, the daily harvest and
possession limit is 12 male Dungeness
crabs per person.

(iv) In the subsistence taking of king
crab:

(A) In waters south of 60° North
latitude, the daily harvest and
possession limit is six male crabs per
person;

(B) All crab pots used for subsistence
fishing and left in saltwater unattended
longer than a 2-week period must have
all bait and bait containers removed and
all doors secured fully open;

(C) In waters south of 60° North
latitude, you may take crab only from
June 1 through January 31;

(D) In the Norton Sound Section of
the Northern District, you must have a
subsistence permit.

(v) In waters south of 60°North
latitude, the daily harvest and
possession limit is 12 male Tanner
crabs.

Dated: January 19, 2005.
Thomas H. Boyd,
Acting Chair, Federal Subsistence Board.

Dated: January 25, 2005.
Steve Kessler,

Subsistence Program Leader, USDA-Forest
Service.

[FR Doc. 05-5469 Filed 3—18—05; 8:45 am]
BILLING CODE 3410-11-P; 4310-55-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 61
[LA-69—2-7617c; FRL-7887-2]

National Emission Standards for
Hazardous Air Pollutants; Delegation
of Authority to Louisiana; Correction

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Direct final rule; correcting
amendment.

SUMMARY: EPA is correcting the
delegation of standards for national
emission standards for hazardous air
pollutants which EPA approved as part
of the delegation of authority to
Louisiana on March 26, 2004. This
document corrects an error in the final
rule pertaining to the EPA’s delegation
of national emission standards for
hazardous air pollutants for asbestos to
Louisiana.

DATES: This amendment is effective on
March 21, 2005.

FOR FURTHER INFORMATION CONTACT: Jeff
Robinson, (214) 665-6435 or by e-mail
at Robinson.Jeffrey@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document wherever
“we,” or “our” are used we mean EPA.
On March 26, 2004, (69 FR 15687), we
published a final rulemaking action
announcing the delegation of authority
of certain NESHAPs to the Louisiana
Department of Environmental Quality.
EPA received no public comments on
the direct final rule, therefore, the
effective date of action was April 26,
2004. Subsequently, the Louisiana
Department of Environmental Quality
notified EPA that we had not included
the delegation of subpart M—Asbestos
in the chart detailing the current part 61
standards delegated to Louisiana. The
original part 61 delegation to Louisiana
occurred on October 14, 1983, with
formal notification in the Federal
Register on February 7, 1984 (49 FR
4471). In the notification, Louisiana was
authorized to assume NESHAP partial
delegation responsibilities for future
standards and requirements. This
administrative rulemaking action
reflects EPA’s delegation of subpart M—
Asbestos to Louisiana. Section 553 of
the Administrative Procedure Act, 5
U.S.C. 553(b)(B), provides that, when an
agency for good cause finds that notice
and public procedure are impracticable,
unnecessary or contrary to the public
interest, the agency may issue a rule
without providing notice and an
opportunity for public comment. We
have determined that there is good
cause for making today’s rule final
without prior proposal and opportunity
for comment because we are merely
correcting a historical delegation that
occurred in a previous action. Thus,
notice and public procedure are
unnecessary. We find that this
constitutes good cause under 5 U.S.C.
553(b)(B). Statutory and Executive
Order Reviews Under Executive Order
12866 (58 FR 51735, October 4, 1993),
this action is not a “‘significant

regulatory action” and is therefore not
subject to review by the Office of
Management and Budget. For this
reason, this action is also not subject to
Executive Order 13211, “Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355 (May
22, 2001)). Because the agency has made
a “good cause” finding that this action
is not subject to notice-and-comment
requirements under the Administrative
Procedures Act or any other statute as
indicated in the SUPPLEMENTARY
INFORMATION section above, it is not
subject to the regulatory flexibility
provisions of the Regulatory Flexibility
Act (5 U.S.C 601 et seq.), or to sections
202 and 205 of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Public
Law 104—4). In addition, this action
does not significantly or uniquely affect
small governments or impose a
significant intergovernmental mandate,
as described in sections 203 and 204 of
UMRA. This rule also does not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(59 FR 22951, November 9, 2000), nor
will it have substantial direct effects on
the States, on the relationship between
the National Government and the States,
or on the distribution of power and
responsibilities among the various
levels of governments, as specified by
Executive Order 13132 (64 FR 43255,
August 10, 1999). This rule also is not
subject to Executive Order 13045 (62 FR
19885, April 23, 1997), because it is not
economically significant. This technical
correction action does not involve
technical standards; thus the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. The rule also
does not involve special consideration
of environmental justice related issues
as required by Executive Order 12898
(59 FR 7629, February 16, 1994). In
issuing this rule, EPA has taken the
necessary steps to eliminate drafting
errors and ambiguity, minimize
potential litigation, and provide a clear
legal standard for affected conduct, as
required by section 3 of Executive Order
12988 (61 FR 4729, February 7, 1996).
EPA has complied with Executive Order
12630 (53 FR 8859, March 15, 1998) by
examining the takings implications of
the rule in accordance with the
“Attorney General’s Supplemental
Guidelines for the Evaluation of Risk
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and Avoidance of Unanticipated
Takings” issued under the executive
order. This rule does not impose an
information collection burden under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.). The Congressional
Review Act (5 U.S.C. 801 et seq.), as
added by the Small Business Regulatory
Enforcement Fairness Act of 1996,
generally provides that before a rule
may take effect, the agency
promulgating the rule must submit a
rule report, which includes a copy of
the rule, to each House of the Congress
and to the Comptroller General of the
United States. Section 808 allows the
issuing agency to make a rule effective
sooner than otherwise provided by the
CRA if the agency makes a good cause
finding that notice and public procedure
is impracticable, unnecessary or
contrary to the public interest. This
determination must be supported by a
brief statement. 5 U.S.C. 808(2). As
stated previously, EPA had made such
a good cause finding, including the
reasons therefore, and established an
effective date of March 21, 2005. EPA
will submit a report containing this rule
and other required information to the
U.S. Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This correction to 40 CFR
61.04(c)(6)(ii) for Louisiana is not a
“major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 61

Environmental protection, Air
pollution control, Arsenic, Asbestos,
Benzene, Beryllium, Hazardous
substances, Mercury, Radon, Reporting
and recordkeeping requirements,
Uranium, Vinyl chloride.

Dated: March 11, 2005.
Richard E. Greene,
Regional Administrator, Region 6.
m 40 CFR part 61 is amended as follows:

PART 61—[AMENDED]

m 1. The authority citation for part 61
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
m 2. Section 61.04 is amended by
revising paragraph (c)(6)(ii) to read as
follows:

§61.04 Address.

* * * * *

(C) * *x %

(6) * *x %

(ii) Louisiana. The Louisiana
Department of Environmental Quality
(LDEQ) has been delegated the
following Part 61 standards

promulgated by EPA, as amended in the
Federal Register through July 1, 2002.
The (X) symbol is used to indicate each
subpart that has been delegated.

DELEGATION STATUS FOR PART 61
STANDA RDS—STATE OF LOUISIANA 1

Subpart LDEQ?2

General Provisions
Beryllium ..o
Beryllium Rocket Motor Firing
Mercury .....cccooeeeviiiieeeeeee
Equipment Leaks of Benzene
Benzene Emissions from Coke
By-Product Recovery Plants .....
M Asbestos
N Inorganic Arsenic Emissions
from  Glass  Manufacturing
Plants ...
O Inorganic Arsenic Emissions
from Primary Copper Smelters
P Inorganic Arsenic Emissions
from Arsenic Trioxide and Me-
tallic Arsenic Production Facili-
HES i
V  Equipment Leaks .........c.cc.e.....
Y Benzene Emissions from Ben-
zene Storage Vessels ...............
BB Benzene Emissions from
Benzene Transfer Operations ...
FF Benzene Emissions from
Benzene Waste Operations ...... X

remoo>»
XX XX XXX

x

X X XX

1Program delegated to Louisiana Depart-
ment of Environmental Quality (LDEQ).

2 Authorities which may not be delegated in-
clude: §61.04(b), Addresses of State and
Local Implementing Agencies; §61.12(d)(1),
Compliance with Standards and Maintenance
Requirements, Alternate Means of Emission
Limitation; §61.13(h), Major Change to an
Emissions Test; §61.14(g), Major Modifica-
tions to Monitoring Requirements; §61.16,
Availability  of  Information  Procedures;
§61.53(c)(4), List of Approved Design, Mainte-
nance, and Housekeeping Practices for Mer-
cury Chlor-Alkali Plants; and all authorities
identified within specific subparts (e.g., under
“Delegation of Authority”) that cannot be
delegated.

* * * * *

[FR Doc. 05-5518 Filed 3—18-05; 8:45 am)|]
BILLING CODE 6560-50-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Medicare & Medicaid
Services

42 CFR Parts 400, 403, 411, 417, 423
CMS-4068-F2
RIN 0938—-AN08

Medicare Program; Medicare
Prescription Drug Benefit;
Interpretation

AGENCY: Centers for Medicare &
Medicaid Services (CMS), HHS.

ACTION: Final rule; interpretation.

SUMMARY: This final rule modifies or
clarifies our interpretations in several
areas of the final rule titled “Medicare
Prescription Drug Benefit” published in
the Federal Register on January 28,
2005. First, it clarifies our interpretation
of “entity”, to respond to inquiries we
received subsequent to the publication
of the Prescription Drug Benefit (Part D)
final rule on January 28, 2005. We were
asked whether a joint enterprise could
be considered an “‘entity”’ under section
1860D-12(a)(1) of the Social Security
Act (the Act), for purposes of offering a
prescription drug plan (PDP). Our
interpretation is discussed in the
Supplementary Information section of
this final rule.

Second, also subsequent to the
publication of the Prescription Drug
Benefit (Part D) final rule on January 28,
2005, we received inquiries from parties
about our discussion of the actuarial
equivalence standard and the manner in
which an employee health plan sponsor
could apply the aggregate net value test
in the regulatory text of the final rule.
Our interpretation is discussed in the
“Provisions” section of this final rule.

In addition, subsequent to publishing
the August 3, 2004 proposed rule (69 FR
46684), we received comments on how
the late enrollment penalty would be
coordinated with the late enrollment
penalty for Part B, and whether the one
percent penalty would be sufficient to
control for adverse selection. We clarify
in the Provisions section of this final
rule that the example given in the
proposed rule, published on August 3,
2004, did not accord with the proposed
or final regulatory language because it
did not account for the fact that the base
beneficiary premium increases on an
annual basis. To remedy this error and
in response to comments received on
the proposed rule, we provide an
interpretation that as the base
beneficiary premium increases, the late
enrollment penalty must also increase,
and is in keeping with how the Part B
penalty is calculated.

Finally, we are providing clarifying
language related to transitioning Part D
enrollees from their prior drug coverage
to their new Part D plan coverage.

The Medicare Prescription Drug
Benefit final rule will take effect on
March 22, 2005. Our interpretations are
deemed to be included in that final rule.

DATES: Effective Date: These
interpretations are effective on March
22, 2005.

FOR FURTHER INFORMATION CONTACT:
Tracey McCutcheon, (410) 786—6715.

SUPPLEMENTARY INFORMATION:
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I. Background and Clarification of
“Entity”

Subsequent to the publication of the
Medicare Prescription Drug Benefit (Part
D) final rule on January 28, 2005 (70 FR
4194), we have received inquiries from
parties interested in offering a
prescription drug plan (PDP) concerning
what organizational requirements they
must meet in order to be eligible to offer
such a plan. Several health plans, each
licensed by a State as a risk-bearing
entity, have inquired as to whether they
could jointly enter into a contract with
us to offer a single PDP in a multistate
region. The participating health plans
would contract with each other to create
a single “joint enterprise.” They have
asked us whether such a joint enterprise
could be considered an “entity”” under
section 1860D—12(a)(1) of the Act, for
purposes of offering a PDP.

The statute generally requires that the
“entity”” be licensed by the State as a
risk bearing entity where it offers
benefits. The health plans seeking
jointly to offer a PDP propose to meet
this requirement through the State
license each participating health plan
holds in the State in which it does
business. Each plan would be at risk,
and fully responsible, for each PDP
enrollee in its State, or portion of a State
in which it is licensed and operating.
Together, the entire region will be
covered by an insurer licensed by the
State to bear risk in the State where the
enrollee lives.

We have determined that such a joint
enterprise could be treated as a single
“entity”” for purposes of offering a PDP,
as long as the enterprise as a whole
meets all applicable Medicare
requirements, and there is no
substantive difference between this
arrangement and a traditional entity
from a Medicare enrollee’s perspective.
This means that the joint enterprise
must, at a minimum: (1) Enter into a
single contract under which it was
accountable, through its participants
individually or in the aggregate, for
meeting all applicable Medicare
requirements, including, since a
regional entity cannot continue to
operate in a service area that is less than
the entire region, providing us with a
description of the contracting entity’s
plan in the event that one or more
parties in the joint enterprise terminates
its participation (or is terminated by
another party) in the enterprise in a
contract year; (2) submit a single bid
covering the entire PDP Region, which
includes a uniform benefit, uniform
cost-sharing, as well as a uniform
premium, including how the joint
enterprise will allocate risk among the

multiple parties in the region; (3) offer
a region-wide network of providers that
is accessible to all enrollees in the plan,
regardless of where in the region they
live; (4) market the plan under a single
name throughout the region; and (5)
provide uniform enrollee customer
service and appeal and grievance rights
throughout the region. In addition,
where the regulations specifically
govern the activities of the entity, such
as the requirement for fidelity bonds for
officers, or certifications associated with
receipt of payment, each State-licensed
plan comprising the joint enterprise will
be required to meet such requirements
individually. We will issue operational
guidance concerning the process by
which we will make payment to these
joint enterprise entities. The preamble
to the Part D final rule scheduled to take
effect on March 22, 2005 is hereby
deemed to include the foregoing
clarification concerning our
interpretation of the word “entity.” We
may also issue further guidance on how
individual requirements (such as, for
example, those related to termination,
apportionment of liability, and the
imposition of sanctions) will apply to
joint enterprises and the plans
participating in such enterprises.

Requirements for Issuance of
Regulations

Section 902 of the Medicare
Prescription Drug, Improvement, and
Modernization Act of 2003 (MMA)
amended section 1871(a) of the Act and
requires the Secretary, in consultation
with the Director of the Office of
Management and Budget, to establish
and publish timelines for the
publication of Medicare final
regulations based on the previous
publication of a Medicare proposed or
interim final regulation. Section 902 of
the MMA also states that the timelines
for these regulations may vary but shall
not exceed 3 years after publication of
the preceding proposed or interim final
regulation except under exceptional
circumstances.

This final rule provides, prior to the
effective date of the final regulations
published on January 28, 2005,
interpretations of the final regulations.
In addition, this final rule was
published within the 3-year time limit
imposed by section 902 of the MMA.
Therefore, we believe that the final rule
is in accordance with the Congress’
intent to ensure timely publication of
final regulations.

II. Provisions of the Final Regulations

Subsequent to the publication of the
Prescription Drug Benefit (Part D) final
rule on January 28, 2005, we have

received inquiries from parties about
our discussion of the actuarial
equivalence standard, as applied to a
single retiree group health plan with
multiple benefit options under
§423.884(d)(5)(iv) of the final rule.
Specifically, these parties have inquired
as to whether an employee health plan
sponsor could apply the aggregate net
value test under that rule to a chosen
subset of those benefit options that meet
the gross value test, rather than to all of
them. For the reasons that follow, while
we had not considered this option when
we drafted the final rule, we find that

it will be consistent with the principle
of letting the sponsor identify the
benefit options to which it wants the net
value test applied. We accordingly
believe that this option should be added
to the two options discussed in the
preamble to the final rule.

Section 423.884(d)(5)(iv) of the final
rule provides that for a sponsor
maintaining employment-based retiree
health coverage with two or more
benefit options, a sponsor must attest
that all benefit options for which the
sponsor claims the retiree subsidy
separately satisfy the gross value test,
and either separately or in the aggregate
satisfy the net value test. This
establishes the principle that the
sponsor can identify the benefit options
for which it is potentially seeking a
subsidy. After considering the above
inquiry, we believe that
§423.884(d)(5)(iv) can be read to permit
a sponsor to claim the retiree subsidy
for: (1) All benefit options that
separately meet the gross value test and
the net value test; (2) all benefit options
that separately meet the gross value test
and in the aggregate meet the net value
test; and (3) a subset of the benefit
options that separately meet the gross
value test and in the aggregate meet the
net value test. For example, if a retiree
group health plan consists of five
benefit options, all of which separately
meet the gross value test, the plan could
claim the subsidy for: (1) Each of the
benefit options that separately meets the
net value test; (2) all five benefit options
if in the aggregate they meet the net
value test; or (3) a subset of the five
benefit options if in the aggregate this
subset meet the net value test (for
example, three of the five benefit
options). If a sponsor should choose to
aggregate a subset of the benefit options
in a plan in order to meet the net value
test, it could not collect the subsidy for
the remaining options in the plan if the
remaining options do not pass the net
value test individually or in the
aggregate.

In response to comments on the
application of the actuarial equivalence
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standard to retiree group health plans
with multiple benefit options, the
preamble to the January 28, 2005 final
rule (70 FR 4409) stated that ‘“‘the final
rule provides sponsors with flexibility
by allowing them to choose whether to
apply the net prong of the actuarial
equivalence test for each benefit option,
or to apply the net prong of the actuarial
equivalence test on an aggregated basis
for all benefit options within a group
health plan that satisfy the gross test.”
While we believe that both these
options should be available, limiting
sponsors to these two options will
foreclose sponsors from claiming the
retiree subsidy for a subset of the benefit
options separately meeting the gross
value that in the aggregate meet the net
value test (the third option described
above). We believe the following
statement is a more accurate reflection
of our policy of maximizing sponsor
choice and flexibility, as reflected in the
final rule at §423.884(d)(5)(iv): “The
final rule provides sponsors with
flexibility by allowing them to choose
whether to apply the net prong of the
actuarial equivalence test for each
benefit option, or to apply the net prong
of the actuarial equivalence test on an
aggregated basis to two or more benefit
options within a group health plan that
satisfy the gross test and for which the
sponsor is claiming the retiree subsidy.”
The preamble to the Part D final rule
scheduled to take effect on March 22,
2005 is hereby amended to include the
foregoing alternative interpretation in
place of that set forth in the final rule
published on January 28, 2005
concerning application of the actuarial
equivalence standard to employment-
based retiree health coverage with
multiple benefit options.

We believe our policy, as described in
this final rule, is a reasonable extension
of the interpretation of section 1860D—
22(a)(2)(A) of the Act set forth in the
final rule. Section 1860D—-22(a)(2)(A) of
the Act provides that a sponsor’s
attestation regarding the actuarial
equivalence of the prescription drug
coverage under its plan to standard
prescription drug coverage under Part D
shall be made in accordance with the
processes and methods described in
section 1860D—11(c) of the Act. As
noted elsewhere in the preamble, we
interpret section 1860D—-11(c) of the Act
as providing the Secretary with broad
discretion to establish more than one
process for determining the actuarial
valuation of prescription drug coverage.
Moreover, we believe the reference to
“the actuarial value of prescription drug
coverage under the [sponsor’s] plan” in
section 1860D—22(a)(2)(A) of the Act is

ambiguous, and reasonably could be
interpreted to mean the actuarial value
of a single benefit option or multiple
benefit options within the group health
plan in the aggregate. At this point in
time, we elect not to choose among
these reasonable interpretations of
section 1860D-22(a)(2)(A) of the Act,
and instead provide sponsors with
flexibility that will accommodate their
offering a wide variety of benefit options
for their retirees while promoting our
stated goals of maximizing the number
of beneficiaries that retain their
employer/union-sponsored retiree drug
coverage while avoiding windfalls to
Sponsors.

The final rule at §423.286(d)(3)
contains our formula for calculation of
the late enrollment penalty. That section
states that for 2006 and 2007 the penalty
equals one percent of the base
beneficiary premium (computed under
§423.286(c)) ‘“unless another amount is
specified in a separate issuance based
on available analysis or other
information as determined by the
Secretary.” The same language for
§423.286(d)(3) also was included in the
proposed rule published on August 3,
2004. In the proposed rule, at 69 FR
46684, we provided an example stating
that if the penalty amount is $.36 per
month in 2004, and a beneficiary is
subject to 12 months of penalty, the
beneficiary will pay an additional $.36
* 12 or $4.32 per month as long as they
are enrolled in Part D. We are clarifying
in this final rule that the example
provided in the proposed rule conflicted
with regulatory language and could not
be correct because it did not account for
the fact that the base beneficiary
premium, upon which the penalty is
based, changes on an annual basis.
Given these changes, the reference to
the base beneficiary premium in
§423.286(d) must be read to mean that
as the base beneficiary premium
changes, the late enrollment penalty,
when set at one percent of the amount,
also changes. Thus, assuming the one
percent rule, the late enrollment penalty
for 2007 would be based on the amount
of the base beneficiary premium for
2007. In addition, during the comment
period on the proposed rule, we
received comments asking how the late
enrollment penalty would be
coordinated with the late enrollment
penalty for Part B, and whether a one
percent penalty would be sufficient to
control for adverse selection. Our
clarification also responds to these
comments because it ensures that the
late enrollment penalty is calculated in
a manner that coordinates more
properly with the Part B penalty, where

the penalty is always a percentage of the
current year’s premium. Finally, in
response to some the commenters’
statements that any late enrollment
penalty should properly account for
adverse selection, the statute provides
that the late enrollment penalty is the
greater of an actuarially determined
amount or one percent for each
uncovered month. Given the newness of
the program and the lack of data to
determine an actuarially based penalty,
we are initially implementing the
penalty based on the one percent
methodology. Once we have sufficient
program experience, we will reassess
this policy. To the extent that an
actuarially determined amount provides
a greater disincentive to late enrollment,
we will move to that methodology given
the statutory requirement that the
penalty be the larger amount. The
preamble to the Part D final rule
scheduled to take effect on March 22,
2005 is hereby deemed to include the
foregoing clarification.

In the preamble to the final Medicare
Prescription Drug Benefit regulation (FR
70 4194), published on January 28,
2005, we responded to comments on the
need expressed by a number of
commenters supporting a transition
period for beneficiaries, particularly
full-benefit dual eligibles who are
transitioning to the Medicare Part D
benefit from other drug coverage. We
responded by agreeing with the
commenters that Part D plans should
have processes in place to transition
current enrollees from their old
coverage to their new Part D plan
coverage, particularly in cases in which
the beneficiary is taking Part D drugs
that are not covered on the plan’s
formulary at time of enrollment. We
further responded that “we envision
that the need for such a transition
period will be limited for several
reasons.” We would like to clarify what
we meant by this latter statement. We
did not intend to signal with this
statement that there should be a very
limited application of, need for or
duration of transition plans. What we
intended to say is that there are other
beneficiary protections in the formulary
review and exceptions and appeals
processes that would meet some of the
same needs.

Instead, we know that there are a
variety of circumstances in which a
beneficiary will need to be
appropriately transitioned from their
currently prescribed drugs to alternative
drugs covered under the Part D plan’s
formulary. It is for these special
circumstances that we require Part D
plans to have an established transition
process. To further clarify this transition
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issue, we provide a brief discussion of
the importance we place on protecting
beneficiaries as they transition from a
prior plan’s drug coverage to a new Part
D plan’s coverage and an overview of
our expectations for Part D plans as they
develop their transitions processes.

We strongly believe that this is an
important issue not only for
beneficiaries during the initial transition
to the Medicare drug benefit on January
1, 2006, but also for new enrollees after
the initial implementation of the
program, and for individuals who
switch from one plan to another after
implementation of the benefit. We also
believe it is important to differentiate
the transition process to appropriately
address the different needs of
beneficiaries moving between treatment
settings due to changes in level of care.

As noted in the preamble and in
§423.120(b)(3) of our final rule, Part D
plans are required to establish an
appropriate transition process for new
enrollees who are transitioning to Part D
from other prescription drug coverage,
and whose current drug therapies may
not be included in their Part D plan’s
formulary. Also as noted in the
preamble we will review Part D plans’
transition processes. Our proposed
approach to evaluating a transition
process review is consistent with our
intent to provide potential plan
sponsors with maximum flexibility to
develop their own formularies in order
to manage their prescription drug
benefit offerings. We expect plans to
document how it will ensure that new
enrollees, who are stabilized on drugs
that are not on the plan’s formulary and
that are known to have risks associated
with any changes in the prescribed
regimen, will continue to have access to
medically necessary drugs without
adverse health consequences. In
addition, it is important that the
transition process take into account the
unique needs of residents of long term
care (LTC) facilities enrolling into a new
Part D plan, especially given the fact
that a large proportion of residents may
be dually eligible for both Medicare and
full Medicaid benefits, and therefore,
could be auto-enrolled into the plan
without making an affirmative selection
based on the individual’s existing
treatment needs.

I11. Collection of Information
Requirements

This document does not impose
information collection and
recordkeeping requirements.
Consequently, it need not be reviewed
by the Office of Management and
Budget under the authority of the

Paperwork Reduction Act of 1995 (44
U.S.C. 35).

IV. Waiver of 30-Day Delay in Effective
Date

We ordinarily provide an effective
date 30 days after the publication of a
final rule in the Federal Register. We
can waive this delay, however, if we
find good cause that it is impracticable,
unnecessary, or contrary to the public
interest, and we incorporate a statement
of this finding and the reasons for it in
the rule issued. The Medicare
Prescription Drug Benefit final rule goes
into effect on March 22, 2005. This final
rule clarifies our interpretations in
several areas that are deemed to be
included in the January 28, 2005 final
rule. We believe that delaying the
effective date of this interpretation
would be contrary to the public interest
because it would shorten the already
tight time frame for the enrollment of
health plans into the Part D program.
Therefore, we believe it is necessary to
have this interpretation of our existing
policy take effect at the same time as the
Medicare Prescription Drug Benefit final
rule. Accordingly, we believe there is
good cause to waive the 30-day delay in
effective date, and this interpretation
will be effective on the effective date of
the Medicare Prescription Drug Benefit
final rule, March 22, 2005.

V. Regulatory Impact

We have examined the impact of this
rule as required by Executive Order
12866 (September 1993, Regulatory
Planning and Review), the Regulatory
Flexibility Act (RFA) (September 19,
1980, Pub. L. 96—-354), section 1102(b) of
the Social Security Act, the Unfunded
Mandates Reform Act of 1995 (Pub. L.
104—4), and Executive Order 13132.

Executive Order 12866 directs
agencies to assess all costs and benefits
of available regulatory alternatives and,
if regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety effects, distributive impacts,
and equity). A regulatory impact
analysis (RIA) must be prepared for
major rules with economically
significant effects ($100 million or more
in any one year). This rule does not
reach the economic threshold and thus
is not considered a major rule.

The RFA requires agencies to analyze
options for regulatory relief of small
businesses. For purposes of the RFA,
small entities include small businesses,
nonprofit organizations, and
government agencies. Most hospitals
and most other providers and suppliers
are small entities, either by nonprofit

status or by having revenues of $6
million to $29 million in any one year.
Individuals and States are not included
in the definition of a small entity. We
are not preparing an analysis for the
RFA because we have determined that
this rule will not have a significant
economic impact on a substantial
number of small entities.

In addition, section 1102(b) of the Act
requires us to prepare a regulatory
impact analysis if a rule may have a
significant impact on the operations of
a substantial number of small rural
hospitals. This analysis must conform to
the provisions of section 604 of the
RFA. For purposes of section 1102(b) of
the Act, we define a small rural hospital
as a hospital that is located outside of
a Metropolitan Statistical Area and has
fewer than 100 beds. We are not
preparing an analysis for section 1102(b)
of the Act because we have determined
that this rule will not have a significant
impact on the operations of a substantial
number of small rural hospitals.

Section 202 of the Unfunded
Mandates Reform Act of 1995 also
requires that agencies assess anticipated
costs and benefits before issuing any
rule that may result in expenditure in
any one year by State, local, or tribal
governments, in the aggregate, or by the
private sector, of $110 million. This rule
will have no consequential effect on the
governments mentioned or on the
private sector.

Executive Order 13132 establishes
certain requirements that an agency
must meet when it promulgates a
proposed rule (and subsequent final
rule) that imposes substantial direct
requirement costs on State and local
governments, preempts State law, or
otherwise has Federalism implications.
Since this regulation does not impose
any costs on State or local governments,
the requirements of E.O. 13132 are not
applicable.

In accordance with the provisions of
Executive Order 12866, this regulation
was reviewed by the Office of
Management and Budget.

(Catalog of Federal Domestic Assistance

Program No. 93.774, Medicare—
Supplementary Medical Insurance Program)

Dated: March 2, 2005.
Mark B. McClellan,

Administrator, Centers for Medicare &
Medicaid Services.

Approved: March 16, 2005.
Michael O. Leavitt,
Secretary.
[FR Doc. 05-5592 Filed 3—18-05; 8:45 am]
BILLING CODE 4120-01-P
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Medicare & Medicaid
Services

42 CFR Parts 417 and 422
[CMS-4069-F2]

RIN 0938-AN06

Medicare Program; Establishment of

the Medicare Advantage Program;
Interpretation

AGENCY: Centers for Medicare &
Medicaid Services (CMS), HHS.

ACTION: Final rule; interpretation.

SUMMARY: This final rule clarifies our
interpretation of the meaning of “entity”
in the final rule titled ‘“Medicare
Program; Establishment of the Medicare
Advantage Program” published in the
Federal Register on January 28, 2005
(70 FR 4588). Subsequent to the
publication of the Medicare Advantage
(MA) final rule on January 28, 2005, we
have received inquiries from parties
interested in offering an MA Regional
Plan concerning whether they could
jointly enter into a contract with us to
offer a single MA Regional Plan in a
multistate region. The participating
health plans wish to contract with each
other to create a single “joint
enterprise.” They have asked us
whether such a joint enterprise could be
considered an “entity’”’ under sections
1859(a)(1) and 1855(a)(1) of the Social
Security Act, for purposes of offering an
MA Regional Plan. The MA final rule is
scheduled to take effect on March 22,
2005. Our interpretation of the word
“entity” that follows in the
“Supplementary Information” section of
this final rule is deemed to be included
in that final rule.

DATES: Effective Date: This regulation is
effective on March 22, 2005.

FOR FURTHER INFORMATION CONTACT: Jane
Andrews, (410) 786—3133.
SUPPLEMENTARY INFORMATION:

I. Background and Clarification of
“Entity”’

Subsequent to the publication of the
Medicare Advantage (MA) final rule in
the Federal Register on January 28,
2005 (70 FR 4588), we have received
inquiries from parties interested in
offering an MA Regional Plan
concerning what organizational
requirements they must meet in order to
be eligible to offer such a plan. Several
health plans, each licensed by a State as
a risk-bearing entity, have inquired as to
whether they could jointly enter into a
contract with us to offer an MA Regional

Plan in a multistate region. The
participating health plans wish to
contract with each other to create a
single “joint enterprise.” They have
asked us whether such a joint enterprise
could be considered an “entity’”” under
sections 1859(a)(1) and 1855(a)(1) of the
Social Security Act, for purposes of
offering an MA plan.

The statute generally requires that the
“entity” be licensed by the State as a
risk bearing entity where it offers
benefits. The health plans seeking
jointly to offer an MA Regional Plan
propose to meet this requirement
through the State license that each
participating health plan holds in the
State in which it does business. Each
plan would be at risk for, and fully
responsible for, each MA plan enrollee
in its State, or a portion of a State in
which it is licensed and operating.
Together, the entire region would be
covered by an insurer licensed by the
State to bear risk where the enrollee
lives.

In considering this proposal, we have
determined that such a joint enterprise
could be treated as a single “entity” for
purposes of offering an MA Regional
Plan, as long as the enterprise as a
whole meets all applicable Medicare
requirements, and there is no
substantive difference between this
arrangement and a traditional entity
from a Medicare enrollee’s perspective.
This means that the joint enterprise
must, at a minimum—(1) enter into a
single contract under which it was
accountable, through its participants
individually or in the aggregate, for
meeting all applicable Medicare
requirements, including, since a
regional entity cannot continue to
operate in a service area that is less than
the entire region, providing us with a
description of the contracting entity’s
plan in the event that one or more
parties in the joint enterprise terminates
their participation (or are terminated by
another party) in the enterprise in a
contract year; (2) submit a single bid
covering the entire MA Region, which
would include a uniform benefit,
uniform cost-sharing, as well as a
uniform premium, and information
about how the joint enterprise will
allocate risk among the multiple parties
in the region; (3) offer a region-wide
network of providers that is accessible
to all enrollees in the plan, regardless of
where in the region they live; (4) market
the plan under a single name
throughout the region; and (5) provide
uniform enrollee customer service and
appeal and grievance rights throughout
the region. In addition, where the
regulations specifically govern the
activities of the entity, such as the

requirement for fidelity bonds for
officers, or certifications associated with
receipt of payment, each State-licensed
plan comprising the joint enterprise
would be required to meet such
requirements individually. We will
issue operational guidance concerning
the process by which we will make
payment to these joint enterprise
entities. The preamble to the January 28,
2005 MA final rule scheduled to take
effect on March 22, 2005 is deemed to
include the foregoing clarification
concerning our interpretation of the
word “entity.” We may also issue
further guidance on how individual
requirements (such as, for example,
those related to termination,
apportionment of liability, and the
imposition of sanctions) will apply to
joint enterprises and the plans
participating in such enterprises.

Requirements for Issuance of
Regulations

Section 902 of the Medicare
Prescription Drug, Improvement, and
Modernization Act of 2003 (MMA)
amended section 1871(a) of the Act and
requires the Secretary, in consultation
with the Director of the Office of
Management and Budget, to establish
and publish timelines for the
publication of Medicare final
regulations based on the previous
publication of a Medicare proposed or
interim final regulation. Section 902 of
the MMA also states that the timelines
for these regulations may vary but shall
not exceed 3 years after publication of
the preceding proposed or interim final
regulation except under exceptional
circumstances.

This final rule interprets provisions
set forth in the January 28, 2005 final
regulation. In addition, this final rule
has been published within the 3-year
time limit imposed by section 902 of the
MMA. Therefore, we believe that the
final rule is in accordance with the
Congress’ intent to ensure timely
publication of final regulations.

II. Waiver of 30-Day Delay in Effective
Date

We ordinarily provide an effective
date 30 days after the publication of a
final rule in the Federal Register. We
can waive this delay, however, if we
find good cause that it is impracticable,
unnecessary, or contrary to the public
interest, and we incorporate a statement
of this finding and the reasons for it in
the rule issued. The MA final rule sets
forth requirements for offering a
regional MA plan beginning on January
1, 2006.

Therefore, those wishing to offer a
regional MA plan must submit an
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application, receive CMS approval, and
comply with all applicable requirements
in time to offer the plan on January 1,
2006. We believe that delaying the
effective date of this interpretation
would be contrary to the public interest
because it would shorten the already
tight time frame for implementing a
regional MA plan for some potential
applicants. Therefore, we believe it is
necessary to have this interpretation of
our existing policy take effect at the
time as the MA final rule.

Accordingly, we believe there is good
cause to waive the 30-day delay in
effective date, and this interpretation
will be effective on the effective date of
the MA final rule, March 22, 2005.

II1. Collection of Information
Requirements

This document does not impose
information collection and
recordkeeping requirements.
Consequently, it need not be reviewed
by the Office of Management and
Budget under the authority of the
Paperwork Reduction Act of 1995 (44
U.S.C. 35).

IV. Regulatory Impact Statement

We have examined the impact of this
rule as required by Executive Order
12866 (September 1993, Regulatory
Planning and Review), the Regulatory
Flexibility Act (RFA) (September 19,
1980, Pub. L. 96—-354), section 1102(b) of
the Social Security Act, the Unfunded
Mandates Reform Act of 1995 (Pub. L.
104—4), and Executive Order 13132.

Executive Order 12866 directs
agencies to assess all costs and benefits
of available regulatory alternatives and,
if regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety effects, distributive impacts,
and equity). A regulatory impact
analysis (RIA) must be prepared for
major rules with economically
significant effects ($100 million or more
in any 1 year). This rule does not reach
the economic threshold and thus is not
considered a major rule.

The RFA requires agencies to analyze
options for regulatory relief of small
businesses. For purposes of the RFA,
small entities include small businesses,
nonprofit organizations, and
government agencies. Most hospitals
and most other providers and suppliers
are small entities, either by nonprofit
status or by having revenues of $6
million to $29 million in any 1 year.
Individuals and States are not included
in the definition of a small entity. We
are not preparing an analysis for the
RFA because we have determined that

this rule will not have a significant
economic impact on a substantial
number of small entities.

In addition, section 1102(b) of the Act
requires us to prepare a regulatory
impact analysis if a rule may have a
significant impact on the operations of
a substantial number of small rural
hospitals. This analysis must conform to
the provisions of section 604 of the
RFA. For purposes of section 1102(b) of
the Act, we define a small rural hospital
as a hospital that is located outside of
a Metropolitan Statistical Area and has
fewer than 100 beds. We are not
preparing an analysis for section 1102(b)
of the Act because we have determined
that this rule will not have a significant
impact on the operations of a substantial
number of small rural hospitals.

Section 202 of the Unfunded
Mandates Reform Act of 1995 also
requires that agencies assess anticipated
costs and benefits before issuing any
rule that may result in expenditure in
any 1 year by State, local, or tribal
governments, in the aggregate, or by the
private sector, of $110 million. This rule
will have no consequential effect on the
governments mentioned or on the
private sector.

Executive Order 13132 establishes
certain requirements that an agency
must meet when it promulgates a
proposed rule (and subsequent final
rule) that imposes substantial direct
requirement costs on State and local
governments, preempts State law, or
otherwise has federalism implications.
Since this regulation does not impose
any costs on State or local governments,
the requirements of E.O. 13132 are not
applicable.

In accordance with the provisions of
Executive Order 12866, this regulation
was reviewed by the Office of
Management and Budget.

Authority: Sections 1851 through 1859 of

the Social Security Act (42 U.S.C. 1395w—21
through 1395w-28).

(Catalog of Federal Domestic Assistance
Program No. 93.773, Medicare—Hospital
Insurance; and Program No. 93.774,
Medicare—Supplementary Medical
Insurance Program)

Dated: March 2, 2005.
Mark B. McClellan,

Administrator, Centers for Medicare &
Medicaid Services.

Approved: March 16, 2005.
Michael O. Leavitt,

Secretary.
[FR Doc. 05-5591 Filed 3—18-05; 8:45 am]
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50 CFR Part 648

[Docket No. 050125017-5068-02; I.D.
011905E]

RIN 0648—AR57

Fisheries of the Northeastern United
States; Atlantic Bluefish Fishery;
Specifications

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMF'S issues 2005
specifications for the Atlantic bluefish
fishery, including state-by-state
commercial quotas, a recreational
harvest limit, and recreational
possession limits for Atlantic bluefish
off the east coast of the United States.
The final specifications for the fishing
year (FY) 2005 are a commercial quota
0f 10.398 million 1b (4.716 million kg),
and a recreational harvest limit of
20.157 million 1b (9.143 million kg), as
adjusted by the research set-aside quota
(RSA) of 297,750 1b (135,057 kg). The
intent of these specifications is to
establish the allowable 2005 harvest
levels and possession limits to attain the
target fishing mortality rate (F),
consistent with the stock rebuilding
program in Amendment 1 to the
Atlantic Bluefish Fishery Management
Plan (FMP).

DATES: Effective April 20, 2005, through
December 31, 2005.

ADDRESSES: Copies of the specifications
document, including the Environmental
Assessment (EA), Regulatory Impact
Review (RIR), and the Initial Regulatory
Flexibility Analysis (IRFA) are available
from Daniel Furlong, Executive Director,
Mid-Atlantic Fishery Management
Council, Room 2115, Federal Building,
300 South Street, Dover, DE 19901—
6790. The specifications document is
also accessible via the Internet at
http://www.nero.nmfs.gov. The Final
Regulatory Flexibility Analysis (FRFA)
consists of the IRFA, public comments
and responses contained in this final
rule, and a summary of impacts and
alternatives contained in this final rule.
The small entity compliance guide is
available from Patricia A. Kurkul,
Regional Administrator, Northeast
Regional Office, National Marine
Fisheries Service, One Blackburn Drive,
Gloucester, MA 01930-2298. The 39th
Stock Assessment Review Committee
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(SARC) Panelist Reports are available at:
http://www.nefsc.noaa.gov/nefsc/saw/
saw39/.

FOR FURTHER INFORMATION CONTACT:
Bonnie Van Pelt, Fishery Policy
Analyst, (978) 281-9244, fax at (978)
281-9135.

SUPPLEMENTARY INFORMATION:
Regulations implementing the FMP
appear at 50 CFR part 648, subparts A
and J. Regulations requiring annual
specifications are found at § 648.160.
The FMP requires that the Mid-Atlantic
Fishery Management Council (Council)
recommend, on an annual basis, total
allowable landings (TAL) for the fishery,
consisting of a commercial quota and
recreational harvest limit.

The assessment and surplus
production model approach was
approved by the Council’s Scientific
and Statistical Committee for updating
the analyses used by the Atlantic States
Marine Fisheries Commission
(Commission) and the Council’s
Bluefish Monitoring Committee
(Monitoring Committee) for annual
quota setting. Based on the
recommendations of the Monitoring
Committee, the Council’s Bluefish
Committee makes a recommendation to
the Council, which in turn makes a
recommendation to the Regional
Administrator. The Regional
Administrator reviews the
recommendation and may revise it, if
necessary, to achieve the FMP
objectives. In addition, because the FMP
is a joint plan with the Commission, the
Commission’s Bluefish Board adopts
complementary measures through a
state-by-state quota system. In August
2004, the Monitoring Committee and
Council concurred that the current
regulations are sufficient to ensure that
the 2005 TAL would not be exceeded.

This rule implements final
specifications for the Atlantic bluefish
fishery for 2005 that are unchanged
from the proposed specifications
published on February 8, 2005 (70 FR
6608). A complete discussion of the
development of these specifications is
included in the proposed rule and is not
repeated here. These measures are the
same as those implemented for 2005 by
the states under the Commission’s
Interstate Fishery Management Plan.

Final Specifications

Stock Assessment

In June 2004, the Northeast Fisheries
Science Center (NEFSC) Stock
Assessment Workshop (SAW 39)
reviewed an updated assessment for
bluefish. The peer review process of

SAW 39 rejected the revised assessment
results, concluding that the model
provided no concrete evidence of
bluefish stock status. The workshop
panelists advised that, because the 2003
assessment was rejected and the status
of the stock unknown, the total
allowable landing specifications should
continue at 2004 levels (see ADDRESSES
for link to panelist reports).

2005 TAL

The FMP requires that the annual
harvest be set based upon either the
target fishing mortality rate (F) specified
in the FMP (0.31 for 2005) or the most
recent estimate of F, whichever is lower.
The 2005 recommendation is based on
the estimate of F from 2002; F = 0.184.
More recent estimates of F are not
available because stock assessments
have been considered unreliable.
Projection results indicated that the
bluefish stock biomass would increase
from an estimated 129.367 million 1b
(58.7 million kg) in 2003, to 165.853
million 1b (75.2 million kg) in 2004. The
estimated 2004 biomass had an
associated yield of 34.215 million 1b
(15.5 million kg) in 2004. The best
information available indicates that the
Total Allowable Catch (TAC) of 34.215
million 1b (15.5 million kg) could
achieve the target fishing mortality rate
(F = 0.184) in 2005, based on an
estimated biomass of 207.785 million 1b
(94.2 million kg) in 2005.

The TAL for 2005 is derived by
subtracting estimated discards of 3.362
million 1b (1.542 million kg) from the
TAC. After subtracting discards, the
2005 TAL is roughly 4 percent less than
that allocated in 2004, or 30.853 million
Ib (13.994 million kg). Based strictly on
the percentages specified in the FMP (17
percent commercial, 83 percent
recreational), the commercial quota
would be 5.245 million 1b (2.379 million
kg), and the recreational harvest limit
would be 25.608 million 1b (11.615
million kg). In addition, up to 3 percent
of the TAL may be allocated as RSA.
The discussion below describes how the
TAL is allocated to the commercial and
recreational sectors, and then adjusted
downward proportionally to account for
any approved bluefish RSA.

Commercial Quota and Recreational
Harvest Limit

The FMP specifies that, if 17 percent
of the TAL is less than 10.50 million b
(4.76 million kg), and the recreational
fishery is not projected to land its
harvest limit for the upcoming year, the
commercial fishery may be allocated up
to 10.50 million 1b (4.76 million kg) as

its quota, provided that the combination
of the projected recreational landings
and the commercial quota does not
exceed the TAL. Consistent with the
FMP and regulations governing the
bluefish fishery, the Council
recommended, and NMFS approved, a
transfer of 5.254 million 1b (2.383
million kg) from the initial 2005
recreational allocation of 25.608 million
lb (11.615 million kg), resulting in a
recreational harvest limit of 20.353
million Ib (9.232 million kg). This
transfer is based on recreational harvest
information over the last 10 years that
indicates bluefish landings have ranged
between 8.3 and 15.5 million 1b (3.74
and 7.05 million kg). In addition, there
is no reason to expect that landings will
increase to the recreational harvest limit
of 25.608 million 1b (11.615 million kg)
in 2005. Therefore, NMFS increases the
2005 commercial allocation for bluefish
to 10.5 million Ib (4.76 million kg), the
same as was allocated in 2004. The
increase is being implemented by the
states under the Commission’s Interstate
FMP for Atlantic Bluefish.

RSA

A request for proposals was published
in the Federal Register to solicit
research proposals for 2005 that could
utilize RSA, based on research priorities
identified by the Council (March 9,
2004; 69 FR 10990). One research
project that would utilize bluefish RSA
quota was approved by the NOAA
Grants Office. The FMP allows the
Council and NMFS to allocate up to 3
percent of the TAL as RSA, to support
fishery research. Therefore, a 297,750-1b
(135,057-kg) RSA is specified for 2005;
less than 1 percent of the total allowed
under the FMP. Accounting for the RSA,
in an amount proportional to the
commercial and recreational allocation
after the quota transfer, the final
adjusted commercial quota for 2005 is
10.398 million 1b (4.716 million kg) and
the adjusted recreational harvest limit is
20.157 million Ib (9.143 million kg).

Recreational Possession Limit

A possession limit of 15 fish will be
maintained for the 2005 FY.

State Commercial Allocations

Proposed state commercial allocations
for the recommended 2005 commercial
quota are shown in Table 1 (below),
based on the percentages specified in
the FMP. The table shows the
allocations both before and after the
deduction made to reflect the proposed
RSA allocation.
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TABLE 1.—FINAL BLUEFISH COMMERCIAL STATE-BY-STATE ALLOCATIONS FOR 2005

Quota 2005 Commercial quota 2005 Commercial | 2005 Commercial
States percent share quota (Ib) with re- | quota (kg) with re-
(Ib) (kg) search set-aside search set-aside
0.6685 70,193 31,839 69,515 31,532
0.4145 43,523 19,742 43,102 19,551
6.7167 705,254 319,901 698,448 316,811
6.8081 714,851 324,254 707,952 321,122
1.2663 132,962 60,311 131,678 59,728
10.3851 1,090,436 494,618 1,079,912 489,840
14.8162 1,555,701 705,661 1,540,688 698,844
1.8782 197,211 89,454 195,308 88,590
3.0018 315,189 142,969 312,147 141,588
11.8795 1,247,348 565,793 1,235,310 560,327
32.0608 3,366,384 1,526,982 3,333,897 1,512,231
0.0352 3,696 1,676 3,660 1,660
0.0095 998 452 988 448
10.0597 1,056,269 479,120 1,046,075 474,492
100.0001 10,500,000 4,762,769 10,398,671 4,716,759

1Kilograms are as converted from pounds and due to rounding may not necessarily add as they appear.

Comments and Responses

The following two comments were
received concerning the February 8,
2005 (70 FR 6608) proposed rule.

Comment: One commenter expressed
general support for environmental
reforms and marine sanctuaries. The
commenter indicated that the
commercial fishery landings
information was unreliable and biased
and that these catch statistics result in
correspondingly high quota allocations
to the commercial sector. The
commenter suggested that the TAC be
reduced by 50 percent and by 10
percent in each subsequent year. The
commenter did not support the use of
research quotas.

Response: This final rule is designed
to provide for the fair and efficient use
of the Federal bluefish quotas. While
NMFS acknowledges the importance of
the issues raised by the commenter,
those of a general nature are outside the
scope of this rulemaking. The
commenter gave no specific rationale for
why the quotas ought to be reduced.
There is no known scientific basis for
reducing the quotas as suggested by the
commenter. The reasons presented by
the Council and NMFS for
recommending these final specifications
are discussed in the preambles to both
the proposed and final rules, and
sufficient analysis is contained within
the supporting documents. This final
rule implements measures to reduce
bluefish fishing mortality to levels less
than those prescribed under the FMP in
year 7 of the stock rebuilding plan.
These specifications were developed
based on the best information available
at the time, including, but not limited
to: Commercial and recreational catch/
landing statistics, current estimates of

fishing mortality, stock abundance,
discards for the recreational fishery, and
juvenile recruitment. Also, the research
quota reduces proportionally both the
recreational and commercial catch
allocations, and provides a unique and
equitable mechanism to provide funding
for fisheries research while maintaining
the TAL at a level that is intended to
prevent overfishing of the bluefish
stock.

Comment 2: A recreational fishermen
expressed opposition to restricting the
recreational harvest limits through
possession limits without similar
restrictions being placed on the
commercial sector. Furthermore, the
recreational fishermen commented that
the recreational creel limit should be
reduced from 15 to 10 fish. This
comment was conditioned as follows:
(1) If there were to be reductions in
recreational limits, the commercial
fishery should not receive any
complementary increases in quota; or
(2) if the recreational harvest limit were
to remain unchanged, there should be
an allowance for no more than 10 adult-
sized fish (the remainder would be
juveniles).

Response: The Commission and the
Council agreed that a possession limit of
15 fish per person is appropriate to limit
bluefish mortality to sustainable levels
and further rebuild the bluefish stock.
Furthermore, the Council
recommended, and NMFS, in an
exercise of its discretion, transferred
quota from the recreational sector to the
commercial sector in accordance with
the FMP guidelines. Based on the most
recent projections of recreational
landings, NMFS is confident that the
recreational fishery will not land its

harvest limit for the upcoming year;
therefore, the transfer is allowed.

Classification

This action is authorized by 50 CFR
part 648 and has been determined to be
not significant for purposes of Executive
Order 12866.

Included in this final rule is the Final
Regulatory Flexibility Analysis (FRFA)
prepared pursuant to section 604(a) of
the Regulatory Flexibility Act (RFA).
The FRFA describes the economic
impact that this final rule will have on
small entities and incorporates the
IRFA, which is summarized in the
proposed rule, the comments and
responses to the proposed rule (70 FR
6608, February 8, 2005), and the
analyses completed in support of this
action. A copy of the EA, RIR, and IRFA
are available from the Council (see
ADDRESSES).

The preamble to the proposed rule
included a detailed summary of the
analyses contained in the IRFA, and that
discussion is not repeated here.

Final Regulatory Flexibility Analysis
Statement of Objective and Need

A description of the reasons why this
action is being considered, and the
objectives of, and legal basis for, the
final rule is found in the preamble to
this final rule.

Summary of Significant Issues Raised in
Public Comments

Two comments were submitted on the
proposed rule, but were not specific to
the IRFA or the economic effects of the
rule. NMFS has responded to the
comments in the Comments and
Responses section of the preamble to
this final rule. No changes were made to
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the final rule as a result of the
comments received.

Description and Estimate of Number of
Small Entities to Which the Rule Will

Apply

An active participant in the
commercial bluefish fishery sector is
defined as any vessel that reported
having landed one or more pounds of
bluefish to NMFS-permitted dealers
during calendar year 2003. Vessels
fishing for bluefish with a Federal
permit intending to sell their catch must
do so to NMFS-permitted dealers. All
vessels affected by this rulemaking have
gross receipts less than $3.5 million and
are considered to be small entities under
the RFA (up to $3.5 million or $5.0
million in gross annual receipts for
commercial and recreational activity,
respectively). Since there are no large
entities participating in this fishery,
there are no disproportionate effects
resulting from small versus large
entities. Since costs are not readily
available, vessel profitability cannot be
determined directly. Therefore, changes
in gross revenue were used as a proxy
for profitability.

Of the active, federally permitted
vessels in 2003, 856 landed bluefish
from Maine to North Carolina. Dealer
data do not cover vessel activity from
South Carolina to Florida. South
Atlantic Trip Ticket Report data
indicate that 871 vessels landed bluefish
in North Carolina in 2003, including
federally permitted vessels and those
fishing only in state waters. These data
also indicate that bluefish landings in
South Carolina and Georgia represented
less than 0.1 percent of total landings.
Therefore, it is assumed that no vessels
landed bluefish from those states.
According to South Atlantic Trip Ticket
Report data, 413 commercial vessels
landed bluefish to dealers on Florida’s
east coast in 2003 (this may include
vessels fishing only in state waters).

In addition, in 2003, approximately
2,063 party/charter vessels may have
been active and/or caught bluefish in
either state or Federal waters. All of
these vessels are considered small
entities under the RFA, having gross
receipts of less than $5 million
annually. Since the recreational
possession limits will remain at 15 fish
per person, there should be no impact
on demand for party/charter vessel
fishing, and, therefore, no impact on
revenues earned by party/charter
vessels.

Description of Projected Reporting,
Recordkeeping, and Other Compliance
Requirements

No additional reporting,
recordkeeping, or other compliance
requirements are included in this final
rule.

Description of the Steps Taken To
Minimize Economic Impact on Small
Entities

Specification of commercial quota,
recreational harvest levels, and
possession limits is constrained by the
conservation objectives of the FMP,
under the authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. However, none of the
alternatives to these final specifications
would further mitigate economic
impacts to vessels engaged in the fishery
more than the chosen alternative.

The Council analyzed three
alternatives. The TAL recommendation
and RSA are unchanged in the
alternatives, as the TAL is the level that
would achieve the target F in 2005 and
the RSA is the amount approved
through the grants process. The
difference between the preferred
alternative (Alternative 1) and
Alternatives 2 and 3, therefore, relates
only to the manner in which the overall
TAL is allocated between the
commercial and recreational
components of the bluefish fishery.
These allocations and harvest limits
include the RSA adjustment. Under
Alternative 1, the commercial quota
allocation is 10.398 million 1b (4.716
million kg), and the recreational harvest
limit is 20.157 million 1b (9.143 million
kg). Under Alternative 2, the
commercial quota allocation would be
5.194 million 1b (2.356 million kg) and
the recreational harvest limit would be
25.361 million 1b (11.504 million kg).
Under Alternative 3, the commercial
quota allocation would be 9.490 million
Ib (4.305 million kg) with a recreational
harvest limit of 21.065 million 1b (9.555
million kg).

The preferred commercial quota
alternative represents a 1 percent
decrease from the 2004 commercial
quota, and is attributed to a difference
in discards (the TAC and RSA remain
unchanged from last year). The 2005
recreational harvest limit under this
alternative would be 5 percent lower
than the recreational harvest limit
specified for 2004. However, the
recreational harvest limit would still be
approximately twice the recreational
landings in 2003. Bluefish landings for
the 1994-2003 period, ranged from 8.3
million 1b (3.743 million kg) to 15.541
million Ib (7.049 million kg). Comparing

the high end of this range to the
recreational harvest limits specified in
2004, landings were 7 percent lower
than the limit specified for this year
(21.150 million 1b (9.59 million kg)). A
projection based on preliminary
recreational data for 2004 indicates that
landings will be 22 percent lower than
the recreational harvest limit specified
for 2004. Based on recreational landing
trends, it is anticipated that the
recreational fishing sector will land less
than 83 percent of the recreational
harvest limit for 2005. Therefore, under
Alternative 1, no vessels would realize
significant revenue reductions.

A total of 853 vessels were projected
to incur revenue losses as a result of the
proposed commercial quota allocation,
with 95 percent of those estimated to
incur losses of less than 5 percent, and
50 of these vessels would incur losses
greater than 5 percent. The affected
entities would be mostly smaller vessels
that land bluefish in New York. In
addition, economic analysis of recent
South Atlantic Trip Ticket Report data
indicated small reductions, on average,
in revenue for fishermen that land
bluefish in North Carolina (0.05
percent). No revenue reduction is
expected for vessels that land bluefish
in Florida as a consequence of the
proposed 2005 quota compared to 2003
landings in that state.

The allocations specified in
Alternative 2 represent a 49 percent
decrease in the commercial quota from
the 2004 commercial quota, and a 20
percent increase in the recreational
harvest limit when compared to the
harvest limit in 2004. However, due to
recent trends in bluefish recreational
landings, it is expected that landings in
2005 will be substantially lower than
the recreational harvest limit for 2005
under Alternative 1, which is
approximately 25 percent less than the
recreational harvest level under
Alternative 2. The reduction in the
commercial quota would cause 23
vessels to have revenue losses of 50
percent or more, while 70 vessels would
have revenue losses of from 5 to 49
percent. An additional 460 vessels
would incur revenue losses of less than
5 percent of their total ex-vessel
revenue. Also, South Atlantic Trip
Ticket Report data were evaluated to
further assess the economic impacts
associated with the change in quota
levels in 2005 compared to landings in
2003. This evaluation indicated that, on
average, reduction in revenues due to a
potential change in the landings level is
expected to be small for fishermen that
land bluefish in North Carolina (less
than 2 percent). No revenue reduction is
expected for vessels that land bluefish
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in Florida as a consequence of the
proposed 2005 quota compared to 2003
landings in that state.

Alternative 3 represents a 9 percent
decrease in the total allowable
commercial landings for bluefish in
2005 versus 2004. The 2004 recreational
harvest limit under this alternative
would be 34 percent higher than the

estimated recreational landings in 2003.

Under this scenario, a total of 61 vessels
would incur revenue losses of from 5 to

39 percent due to the reduction in the
commercial quota. An additional 244
commercial vessels would incur

revenue losses of less than 5 percent of
their total ex-vessel revenue. The same

conclusions as were drawn under
Alternative 2 for fishermen that land
bluefish in North Carolina and Florida
can be applied to this alternative. Table
2 (below) contains a summary of the
allocations to the recreational and
commercial fisheries under the three
alternatives.

TABLE 2.—COMPARISON (IN LBS) OF THE ALTERNATIVES OF QUOTA COMBINATIONS REVIEWED

. " 2005 Ad- 2005 Ad-
- 2005 Initial | 2005 Initial 2005 Re- . :
200-? AIEmaI commercial | recreational | search set- Juséegcti:gp- ]L:'zte?t?orrgl:-
quota harvest limit aside quota harvest limit
Quota Alternative 1 (Status Quo/No Action)
Council Preferred Alternative .........cccccvveveenienneeniecnen. ‘ 30,853,578 ‘ 10,500,000 ‘ 20,353,578 ‘ 297,750 ‘ 10,398,671 ‘ 20,157,157

Quota Alternative 2

Projection Based Alternative ..........ccccoceerineenne

‘ 30,853,578 ‘ 5,245,108 ‘ 25,608,470 ‘

297,750‘ 5,194,491 ‘ 25,361,337

Quota Alternative 3

Based on 1995 to 2000 Commercial TAL ..........

‘ 30,853,578 ‘ 9,583,000 ‘ 21,270,578 ‘

297,750 ‘ 9,490,520 ‘ 21,065,308

The Council further analyzed the
impacts on revenues of the proposed
RSA specified in all three alternatives.
The social and economic impacts of this
proposed RSA are expected to be
minimal. Assuming the full RSA is
allocated for bluefish, the set-aside
amount could be worth as much as
$86,348 dockside, based on an average
2003 ex-vessel price of $0.29 per pound
for bluefish. Assuming an equal
reduction among all 853 active dealer
reported vessels, this could mean a
reduction of about $101 per individual
vessel. Changes in the recreational
harvest limit would be insignificant
(less than a 1 percent decrease), if 1
percent of the TAL is used for research.
It is unlikely that there would be
negative economic impacts as a result of
the RSA. A full analysis is available
from the Council (see ADDRESSES).

Authority: 16 U.S.C. 1801 et seq.

Dated: March 15, 2005.
Rebecca Lent,

Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

[FR Doc. 05-5541 Filed 3—18-05; 8:45 am]

BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648

[Docket No. 041221358-5065-02; I.D.
121504A]

RIN 0648—-AR56

Fisheries of the Northeastern United
States; Atlantic Mackerel, Squid, and
Butterfish Fisheries

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule, 2005 initial
specifications.

SUMMARY: NMFS announces final
specifications for the 2005 fishing year
for the Atlantic mackerel, squid, and
butterfish (MSB) fisheries. This action
also implements a 3.0—inch (7.62—cm)
minimum codend mesh size
requirement for butterfish otter trawl
trips greater than 5,000 1b (2,268 kg). In
addition, this action includes three
regulatory language changes that reflect
previously approved measures in the
FMP. The intent of this final rule is to
promote the development and
conservation of the MSB resource.
DATES: Effective April 20, 2005, through
December 31, 2005.

ADDRESSES: Copies of supporting
documents used by the Mid-Atlantic
Fishery Management Council (Council),

including the Environmental
Assessment (EA) and Regulatory Impact
Review (RIR)/Final Regulatory
Flexibility Analysis (FRFA), are
available from: Patricia A. Kurkul,
Regional Administrator, Northeast
Regional Office, NMFS, One Blackburn
Drive, Gloucester, MA 01930-2298. The
EA/RIR/IRFA is accessible via the
Internet at http:/www.nero.noaa.gov.

FOR FURTHER INFORMATION CONTACT: Eric
Jay Dolin, Fishery Policy Analyst, 978—
281-9259, fax 978—281-9135.
SUPPLEMENTARY INFORMATION:

Background

Proposed 2005 initial specifications
were published on January 10, 2005 (70
FR 1686). Public comments were
accepted through February 9, 2005. The
final specifications are unchanged from
those that were proposed. A complete
discussion of the development of the
specifications appears in the preamble
to the proposed rule and is not repeated
here.

2005 Final Initial Specifications

The following table contains the final
initial specifications and research set
aside (RSA) for the 2005 MSB fisheries.
For 2005, two project proposals
requesting Loligo squid set-aside
landings were recommended for
approval and will be forwarded to the
NOAA Grants Office for award, for a
total RSA of 255.1 mt. Consistent with
the recommendations, the quotas in this
final rule have been adjusted to reflect
the projects recommended for approval.
If the awards are not made by the NOAA
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Grants Office for any reason, NMFS will
give notice of an adjustment to the

annual quota to return the unawarded
set-aside amount to the fishery.

TABLE 1. FINAL INITIAL ANNUAL SPECIFICATIONS, IN METRIC TONS (MT), FOR ATLANTIC MACKEREL, SQUID, AND
BUTTERFISH FOR THE FISHING YEAR JANUARY 1 THROUGH DECEMBER 31, 2005.

Specifications Loligo llex Mackerel Butterfish

Max OY 26,000 24,000 N/A1 12,175
ABC 17,000 24,000 335,000 4,545
I0Y 16,744.94 24,000 115,0002 1,681
DAH 16,744.9 24,000 115,000° 1,681
DAP 16,744.9 24,000 100,000 1,681
JVP 0 0 0 0
TALFF 0 0 0 0

Not applicable.

2|0Y may be increased during the year, but the total ABC will not exceed 335,000 mt.
3Includes 15,000 mt of Atlantic mackerel recreational allocation.

4Excludes 255.1 mt for Research Set-Aside.

OY is optimum yield; ABC is allowable biological catch; QY is initial optimum yield; DAH is domestic annual harvest; DAP is domestic annual

processing; JVP is joint venture processing; and TALFF is total allowable level of foreign fishing.

NMFS also implements three

TABLE 2. Loligo SQUID QUARTERLY

holders will be 10,000 1b (4,536 kg).

clarifications to the Atlantic mackerel, ALLOCATIONS This also represents the trip limit in
squid, and butterfish regulations. The effect when the directed fishery is
first, in § 648.21, removes references to Quarter Percent  Metric  Research closed.
gle ilateis 0;1 wtllllich the plropos'(;d atr}d Tons'  Set-aside Butterfish
inal rules for the annual specifications | (j3n.Mar 3323 55643 N/A - .
must be published by the Administrator, II((A r-Jun)) 17.61 29488 N/A .Thls final rule speglfles .that th.e oY

. . p : Deoe will be 1,681 mt, which will achieve the
Northeast Region, NMFS (Regional Il (Jul-Sep) 173 289%.9 /A target fishin mc;rtalit rate (75 percent
Administrator), because it is not IV (Oct-Dec) ~ 31.86 5,334.9 N/A g § moriaily P

Total 100 167449 o551 Of Fmsy) specified in the FMP based on

necessary to specify these dates in
regulatory text. The second clarification,
in §648.23, revises a confusing sentence
to make it clearer. The third
clarification, in § 648.4(a)(5)(i), clarifies
that the Illex permit moratorium is in
effect until July 1, 2009.

2005 Final Specifications
Atlantic Mackerel

The final rule specifies an Atlantic
mackerel IOY of 115,000 mt, as well as
a DAH of 115,000 mt (which includes
15,000 mt for the recreational fishery),
a JVP of zero, and a TALFF of zero.

Loligo Squid

In 2004, the Council specified the
annual quota and other measures for
Loligo squid for a period of up to 3 years
(i.e., 2004 - 2007). After a review of
available information, the Council
recommended no change to the Loligo
quota or other measures in 2005, and
NMEFS concurs with this
recommendation. Based on research
projects approved for 2005, the Council
recommended that the RSA for
scientific research for Loligo squid not
exceed 255.1 mt. This final rule
specifies a 2005 Max OY for Loligo
squid of 26,000 mt, an ABC of 17,000
mt, and an IOY is 16,744.9, which takes
into account the 255.1-mt RSA. The
2005 quarterly allocations for Loligo are
as follows:

1Quarterly allocations after 255.1-mt RSA
deduction.

Also unchanged from 2004, the 2005
directed fishery will be closed in
Quarters I-IIT when 80 percent of the
periods’ allocation are harvested, with
vessels restricted to a 2,500-1b (1,134~
kg) Loligo squid trip limit per single
calender day until the end of the
respective quarter. The directed fishery
will close when 95 percent of the total
annual DAH has been harvested, with
vessels restricted to a 2,500-1b (1,134~
kg) Loligo squid trip limit per single
calender day for the remainder of the
year. Quota overages from Quarter I will
be deducted from the allocation in
Quarter IIT, and any overages from
Quarter II will be deducted from Quarter
IV. By default, quarterly underages from
Quarters II and III will carry over into
Quarter IV, because Quarter IV does not
close until 95 percent of the total annual
quota has been harvested. Additionally,
if the Quarter I landings for Loligo squid
are less than 80 percent of the Quarter
I allocation, the underage below 80
percent will be applied to Quarter III

Illex Squid

This final rule specifies that Max OY,
I0Y, ABC and DAH will be 24,000 mt,
which maintains the status quo. The
Illex directed fishery will be closed
when 95 percent of the quota (22,800
mt) is harvested. The catch limit for
squid/butterfish incidental catch permit

the most recent stock assessment for the
species (Stock Assessment Review
Committee (SARC) 38). This final rule
also implements a 3.0-inch (7.62—cm)
minimum codend mesh size
requirement for butterfish otter trawl
trips greater than 5,000 1b (2,268 kg), the
level that would qualify as a directed
butterfish trip.

Comments and Responses

Comment 1: Five comments from
industry members and associations and
one comment from the Council
supported the proposed specifications
for an IOY/DAH of 115,000 mt, though
they believed the industry could
potentially harvest the 165,000 mt
recommended by the Council. All six
commenters raised the same concern
about the timeliness of an in-season
adjustment for the mackerel OY and
DAH, should one become necessary.
They requested that the final 2005
specifications include a clear and
specific contingency provision that
would enable NMFS to implement a
timely in-season adjustment. They
suggested that NMFS use vessel trip
report data and dealer reports, in
conjunction with catch-trend analysis
from previous years, to track mackerel
harvest with a minimum amount of lag
time. They also suggested that NMFS
initiate the in-season adjustment
process when a trigger amount of
mackerel is caught; for example, when
the 2005 projected catch is equal to the
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previous year’s catch (roughly 54,000
mt) or some reasonable percentage (e.g.,
70 percent of the I0Y) of the total
available DAH of 100,000 mt.

Response 1: NMFS agrees that it is
important to keep close watch on the
mackerel catch throughout 2005 so that,
should an in-season adjustment become
necessary, it can be implemented as
quickly as possible. NMFS will take
advantage of all data sources and
projection techniques to ensure that it
can achieve that goal. NMFS sees no
need to specify the contingency
provision that the commenters
requested, e.g., a pre-established trigger
for increasing OY and DAH. NMFS will
closely monitor landings in order to take
any necessary action on an in-season
adjustment as noted in the proposed
rule.

Comment 2: One private citizen stated
that all quotas should be cut by 50
percent this year and by 10 percent each
succeeding year. The commenter added
that the maximum sustainable yield
(MSY) estimates are too high, but
provided no justification for these
claims.

Response 2: The quotas, as well as the
MSY calculations that form the basis of
this final rule, are all based on the best
available science, as required by
National Standard 2 of the Magnuson-
Stevens Fishery Conservation and
Management Act.

Classification

This final rule has been determined to
be not significant for purposes of
Executive Order 12866.

Included in this final rule is the FRFA
prepared pursuant to 5 U.S.C. 604(a).
The FRFA incorporates the discussion
that follows, the comments and
responses to the proposed rule, and the
initial regulatory flexibility analysis
(IRFA) and other analyses completed in
support of this action. A copy of the
IRFA is available from the Regional
Administrator (see ADDRESSES).

Final Regulatory Flexibility Analysis
Statement of Objective and Need

A description of the reasons why this
action is being considered, and the
objectives of and legal basis for this
action, is contained in the preamble to
the proposed rule and is not repeated
here.

Summary of Significant Issues Raised in
Public Comments

Seven sets of comments were
submitted on the proposed rule, but
none were specific to the IRFA or the
economic impacts of the rule.

Description and Estimate of Number of
Small Entities to Which the Rule Will
Apply

The number of potential fishing
vessels in the 2005 fisheries are 381 for
Loligo squid/butterfish, 72 for Illex
squid, 2,407 for Atlantic mackerel, and
2,119 vessels with incidental catch
permits for squid/butterfish, based on
vessel permit issuance. Many vessels
participate in more than one of these
fisheries; therefore, the numbers are not
additive. There are no large entities
participating in this fishery, as defined
in section 601 of the Regulatory
Flexibility Act (RFA). Therefore, there
are no disproportionate economic
impacts on small entities.

Description of Projected Reporting,
Recordkeeping, and Other Compliance
Requirements

This action does not contain any new
collection-of-information, reporting,
recordkeeping, or other compliance
requirements. It does not duplicate,
overlap, or conflict with any other
Federal rules.

Minimizing Significant Economic
Impacts on Small Entities

The annual setting of the
specifications focuses on the allocation
of mackerel, squid, and butterfish to
various groups and for various
purposes. Alternatives that were
considered to lessen the impacts on
small entities are summarized below.

Three alternatives for mackerel were
evaluated. One would have set IOY at
175,000 mt. The two other alternatives
would have set IOY at 165,000 mt.
Neither of these IOYs would constrain
vessels in these fisheries. Absent such a
constraint, no impacts on revenues in
this fishery would be expected as a
result of any of these alternatives. Two
of these alternatives one setting IOY at
165,000 mt and the other setting it at
175,000 mt would have set the ABC at
347,000 mt. These two alternatives were
rejected on biological grounds because
that level of ABC would not be
consistent with the overfishing rule
adopted in Amendment 8 to the Fishery
Management Plan (F=0.25 yield
estimate of 369,000 mt minus the
estimated Canadian catch of 34,000 mt).
Furthermore, the Atlantic mackerel
alternative that would have set IOY at
175,000 mt was rejected because it
would have been too high in light of
social and economic concerns relating
to TALFF. The Atlantic mackerel
alternative that would set IOY at
175,000 mt would also allocate 5,000 mt
for JVP. This allocation of JVP was
rejected because it was concluded that

U.S. processing capacity is sufficient to
process the entire DAH. The third
alternative for mackerel considered was
one that would have set IOY at 165,000
mt, and ABC at 335,000 mt. Although
this ABC is the same as in the proposed
action, this IOY was rejected because it
would have been too high in light of
social and economic concerns relating
to TALFF. The specification of TALFF
would have limited the opportunities
for the domestic fishery to expand, and
therefore would have resulted in
negative social and economic impacts to
both U.S. harvesters and processors, as
explained in detail in the proposed rule.

For Illex, one alternative considered
would have set Max OY, ABC, I0Y,
DAH, and DAP at a level higher than the
24,000 mt established in this rule--
30,000 mt. This alternative would allow
harvest far in excess of recent landings
in this fishery. Therefore, there would
be no constraints and, thus, no revenue
reductions, associated with these
specifications. However, the Council
considered this alternative unacceptable
because an ABC specification of 30,000
mt may not prevent overfishing in years
of moderate to low abundance of Illex
squid.

For butterfish, one alternative
considered would have set IOY at 5,900
mt, while another would have set it at
9,131 mt. These amounts exceed the
landings of this species in recent years.
Therefore, neither alternative would
constrain vessels in this fishery. In the
absence of such a constraint, neither of
these alternatives would reduce
revenues in the fishery. However, both
of these alternatives were rejected
because they would likely result in
overfishing and additional depletion of
the spawning stock biomass.

Small Entity Compliance Guide

Section 212 of the Small Business
Regulatory Enforcement Fairness Act of
1996 states that, for each rule, or group
of related rules, for which an agency is
required to prepare a FRFA, the agency
shall publish one or more guides to
assist small entities in complying with
the rule and shall designate such
publications as “‘small entity
compliance guides.” The agency shall
explain the actions a small entity is
required to take to comply with a rule
or group of rules. As part of this
rulemaking process, a small entity
compliance guide will be sent to all
holders of permits issued for the
Atlantic mackerel, squid, and butterfish
fisheries. In addition, copies of this final
rule and guide (i.e., permit holder letter)
are available from the Regional
Administrator (see ADDRESSES) and may
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be found at the following web site:
http://www.nmfs.gov/ro/doc/nero.html.

List of Subjects in 50 CFR Part 648

Fisheries, Fishing, Reporting and
recordkeeping requirements.

Dated: March 15, 2005
Rebecca Lent
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.
m For the reasons set out above 50 CFR
part 648 is amended as follows:

PART 648—FISHERIES OF THE
NORTHEASTERN UNITED STATES

m 1. The authority citation for part 648
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.
m 2. In § 648.4, the introductory heading
of paragraph (a)(5)(i) is revised to read as
follows:

§648.4 Vessel permits.

(a) * % %

(5 * % %

(i) Loligo squid/butterfish and Illex
squid moratorium permits (Illex squid
moratorium is in effect until July 1,
2009)—

* * * * *

m 3.In § 648.14, paragraphs (a)(74) and
(p)(5) are revised and new paragraph
(p)(11) is added to read as follows:

§648.14 Prohibitions.

(a) * % %

(74) Possess nets or netting with mesh
not meeting the minimum size
requirements of § 648.23, and not
stowed in accordance with the
requirements of § 648.23, if in
possession of Loligo or butterfish
harvested in or from the EEZ.

* * * * *
* % %

(5) Fish with or possess nets or
netting that do not meet the minimum
mesh requirements for Loligo or
butterfish specified in § 648.23(a), or
that are modified, obstructed, or
constricted, if subject to the minimum
mesh requirements, unless the nets or
netting are stowed in accordance with
§648.23(b) or the vessel is fishing under
an exemption specified in § 648.23(a).

* * * * *

(11) Possess 5,000 1b (2.27 mt) or more
of butterfish unless the vessel meets the
minimum mesh size requirement
specified in § 648.23(a)(2).

* * * * *

m 4.In § 648.21, paragraph (d) is revised
to read as follows:

§648.21 Procedures for determining initial
annual amounts.
* * * * *

(d) Annual fishing measures. (1) The
Squid, Mackerel, and Butterfish
Committee will review the
recommendations of the Monitoring
Committee. Based on these
recommendations and any public
comment received thereon, the Squid,
Mackerel, and Butterfish Committee
must recommend to the MAFMC
appropriate specifications and any
measures necessary to assure that the
specifications will not be exceeded. The
MAFMC will review these
recommendations and, based on the
recommendations and any public
comment received thereon, must
recommend to the Regional
Administrator appropriate
specifications and any measures
necessary to assure that the
specifications will not be exceeded. The
MAFMC’s recommendations must
include supporting documentation, as
appropriate, concerning the
environmental, economic, and social
impacts of the recommendations. The
Regional Administrator will review the
recommendations and will publish
notification in the Federal Register
proposing specifications and any
measures necessary to assure that the
specifications will not be exceeded and
providing a 30-day public comment
period. If the proposed specifications
differ from those recommended by the
MAFMC, the reasons for any differences
must be clearly stated and the revised
specifications must satisfy the criteria
set forth in this section. The MAFMC'’s
recommendations will be available for
inspection at the office of the Regional
Administrator during the public
comment period. If the annual
specifications for squid, mackerel, and
butterfish are not published in the
Federal Register prior to the start of the
fishing year, the previous year’s annual
specifications, excluding specifications
of TALFF, will remain in effect. The
previous year’s specifications will be
superceded as of the effective date of the
final rule implementing the current
year’s annual specifications.

(2) The Assistant Administrator will
make a final determination concerning
the specifications for each species and
any measures necessary to assure that
the specifications contained in the
Federal Register notification will not be
exceeded. After the Assistant
Administrator considers all relevant
data and any public comments,
notification of the final specifications
and any measures necessary to assure
that the specifications will not be
exceeded and responses to the public
comments will be published in the
Federal Register. If the final

specification amounts differ from those
recommended by the MAFMG, the
reason(s) for the difference(s) must be
clearly stated and the revised
specifications must be consistent with
the criteria set forth in paragraph (b) of

this section.
* * * * *

m 5.In §648.23, paragraph (a) is revised
to read as follows:

§648.23 Gear restrictions.

(a) Mesh restrictions and exemptions.
(1) Vessels subject to the mesh
restrictions outlined in this paragraph
(a) may not have available for
immediate use any net, or any piece of
net, with a mesh size smaller than that
required.

(2) Owners or operators of otter trawl
vessels possessing 5,000 1b (2.27 mt) or
more of butterfish harvested in or from
the EEZ may only fish with nets having
a minimum codend mesh of 3 inches
(76 mm) diamond mesh, inside stretch
measure, applied throughout the codend
for at least 100 continuous meshes
forward of the terminus of the net, or for
codends with less than 100 meshes, the
minimum mesh size codend shall be a
minimum of one-third of the net
measured from the terminus of the
codend to the head rope.

(3) Owners or operators of otter trawl
vessels possessing Loligo harvested in or
from the EEZ may only fish with nets
having a minimum mesh size of 1 7/8
inches (48 mm) diamond mesh, inside
stretch measure, applied throughout the
codend for at least 150 continuous
meshes forward of the terminus of the
net, or for codends with less than 150
meshes, the minimum mesh size codend
shall be a minimum of one-third of the
net measured from the terminus of the
codend to the head rope, unless they are
fishing during the months of June, July,
August, and September for Illex seaward
of the following coordinates (copies of
a map depicting this area are available
from the Regional Administrator upon
request):

Point N. Lat. W. Long.
M1 43°58.0 67°22.0
M2 43°50.0 68°35.0"
M3 43°30.0 69°40.0
M4 43°20.0 70°00.0
M5 42°45.0 70°10.0
M6 42°13.0 69°55.0"
M7 41°00.0 69°00.0
M8 41°45.0 68°15.0"
M9 42°10.0 67°10.0
M10 41°18.6’ 66°24.8’
M11 40°55.5 66°38.0"
M12 40°45.5' 68°00.0
M13 40°37.0 68°00.0
M14 40°30.0 69°00.0
M15 40°22.7 69°00.0



13410 Federal Register/Vol. 70, No. 53/Monday, March 21, 2005/Rules and Regulations

Point N. Lat. W. Long. Point N. Lat. W. Long. (48 mm) diamond mesh or any net, or

any piece of net, with mesh that is

M16 40°18.7’ 69°40.00 M24 35°28.0° 74°52.0" rigged in a manner that is prohibited by
M17 40:21-0: 71:03-0: paragraph (c) and (d) of this section,
m:g ggoj;gf ;go??gf Vessels fishing under this exemption Whel_lf_thg vessgl. is landward of the
M20 38°04.0’ 74°06.0/ may not have available for immediate specified coordinates.
M21 37°08.0' 74°46.0' use, as defined in paragraph (b) of this * * * * *
M22 36°00.0 74°52.0' section, any net, or any piece of net, [FR Doc. 05-5543 Filed 3—-18-05; 8:45 am]
M23 35°45.0 74°53.0" with a mesh size less than 1 7/8 inches BILLING CODE 3510-22-S
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Grain Inspection, Packers and
Stockyards Administration

7 CFR Part 800

RIN 0580—-AA88
Fees Assessed by the Service

AGENCY: Grain Inspection, Packers and
Stockyards Administration, USDA.

ACTION: Proposed rule.

SUMMARY: The Federal Grain Inspection
Service (FGIS), of the Grain Inspection,
Packers and Stockyards Administration
(GIPSA), is proposing to increase fees
assessed to delegated States and
designated official agencies, hereafter
known as official agencies, authorized
by GIPSA to provide official inspection
and weighing services to the U.S. grain
industry. The increase in fees is
necessary to collect sufficient revenue to
cover the current and future cost of
supervising the performance of the
official agencies.

Current supervision fees are charged
to official agencies on a unit basis and
represent an average rate of
approximately 0.8 cent per metric ton of
grain inspected or weighed by the
official agencies. The proposed
supervision fee increases the rate to a
1.1 cents per metric ton charge. Official
agencies include the cost of GIPSA’s
supervision fee as part of the fee they
charge their customers for grain
services. The current average cost for
services provided by official agencies is
21 cents per metric ton. Increasing the
supervision fee by approximately 0.3
cent per metric ton should minimally
increase the total cost of inspection and
weighing services to the grain industry.

DATES: Written comments must be
submitted on or before May 20, 2005.

ADDRESSES: We invite you to submit
comments on this proposed rule. You
may submit comments by any of the
following methods:

e E-Mail: Send comments via
electronic mail to
comments.gipsa@usda.gov.

e Mail: Send hardcopy written
comments to Tess Butler, GIPSA, USDA,
1400 Independence Avenue, SW., Room
1647-S, Washington, DC 20250-3604.

e Fax: Send comments by facsimile
transmission to (202) 690-2755.

e Hand Deliver or Courier: Deliver
comments to: Tess Butler, GIPSA,
USDA, 1400 Independence Avenue, SE.,
Room 1647, Washington, DC 20250—
3604.

¢ Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
online instructions for submitting
comments.

Instructions: All comments should
make reference to the date and page
number of this issue of the Federal
Register.

Background Documents: Regulatory
analyses and other documents relating
to this action will be available for public
inspection in the above office during
regular business hours.

Read Comments: All comments will
be available for public inspection in the
above office during regular business
hours (7 CFR 1.27(b)).

FOR FURTHER INFORMATION CONTACT:
David Orr, Director, Field Management
Division, telephone (202) 720-0228 at
USDA, GIPSA, Room 2409, 1400
Independence Avenue, SW.,
Washington, DC, 20250-3630; Fax
Number (202) 720-1015; E-mail address
David.M.Orr@usda.gov.

SUPPLEMENTARY INFORMATION:

Background

The United States Grain Standards
Act (USGSA) (7 U.S.C. 71 et seq.)
authorizes GIPSA to supervise grain
inspection and weighing services
provided by official agencies and to
charge and collect reasonable fees to
cover the cost of such supervision.
These fees are charged by official
agencies to their customers (grain
industry) as part of the overall fee
charged for inspection and weighing
services. Supervision fees collected by
GIPSA cover, as nearly as practicable,
the program and administrative costs of
supervising official agencies. The
current supervision fees were published
in the Federal Register on May 13, 2004
(69 FR 26476), and became effective
June 14, 2004. This action adjusted only
the supervision fee charged to delegated

States for the inspection and weighing
of export grain shipments. All other
supervision fees remained unchanged.
The fee for export grain shipments was
increased from a unit fee of $49.20 per
inspection to 1.6 cents per metric ton.

The fees unchanged by the June 14,
2004, action were last amended in
September 23, 1985, as published in the
Federal Register (50 FR 38503) and
became effective on October 1, 1985. At
that time, supervision fees were lowered
an average 40 percent due to the
accumulation of a $4.5 million reserve
in retained earnings. The fee rates
established on October 1, 1985, were set
at a level so that the program operated
at a net loss in order to reduce the
operating reserves on a planned gradual
basis. During the 19 year span from
1985 to 2004, GIPSA has gradually
reduced the retained earnings in this
program and has reached a point where
an adjustment is needed to cover
current and future program costs. In FY
2004, the official agency supervision
program operating costs totaled
$2,606,826, while revenue amounted to
$1,527,713, a negative margin of
$1,079,113. The retained earnings
balance was $867,191 at the end of FY
2004. GIPSA projects the official agency
supervision program deficit to continue
at a comparable rate, and estimates that
at the end of FY 2006, the program’s
retained earnings will be negative $1.1
million.

GIPSA regularly reviews its user-fee-
financed programs under the USGSA (7
U.S.C. 71 et seq.) to determine if the fees
are adequate. GIPSA recognizes the
need to reduce inspection and weighing
supervision costs as much as possible
before increasing fees and therefore has
taken action through the years to
minimize costs. GIPSA plans to reduce
costs by initiating a transition to a
central monitoring program. This action,
scheduled for implementation in FY
2008, should reduce overall operating
expenses an estimated $1.2 million or
43 percent. Implementing the central
monitoring process, coupled with a new
supervision fee, will assist GIPSA in
reaching an adequate 3-month retained
earnings balance.

GIPSA reviewed the official agency
inspection and weighing programs and
proposes to change the manner in which
it collects user fees and increase fees in
order to recover the retained earnings to
their desired 3-month level.
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The current supervision fee is
assessed on a unit or carrier basis and
does not necessarily reflect the amount
of grain inspected and weighed. GIPSA
believes assessing supervision fees
proportionate to the weight of grain
inspected and/or weighed is a
reasonable approach. This process was
implemented for the supervision of
export grain inspected and weighed by
Delegated States in the changes effective
June 14, 2004 (69 FR 26476). Therefore,
GIPSA proposes charging all
supervision fees based on a per metric
ton basis.

In FY 2004, customers of official
agencies, the grain industry, paid an
estimated $39 million or 21 cents per
metric ton for official inspection and
weighing services on an estimated 187
million metric tons of grain. Of the $39
million paid for services, $1,527,713
(3.92 percent or 0.82 cents per metric
ton) represented GIPSA collected
supervision fees. GIPSA’s actual
program costs for FY 2004 were
$2,606,826 or 1.39 cents per metric ton
which resulted in a net loss of
approximately 0.57 cents per metric ton.

To minimize the impact of a fee
increase, GIPSA has decided to propose
supervision fee rates that will collect
sufficient revenue over time to cover
operating expenses, while striving to
create a 3-month operating reserve by
FY 2014. The cost of living projections
used in calculating future salary,
benefits, and all other non-salary
expenses out to FY 2014 were supplied
by the Office of Management and
Budget (OMB) as set forth in their
Federal Register publication (69 FR
26900) on May 14, 2004. In projecting
revenue to FY 2014, GIPSA used a 5
year average of the total tons inspected
and/or weighed by official agencies.
GIPSA will evaluate the financial status
of the supervision of the grain
inspection and weighing program on a
continuous basis to determine if it is
meeting the goal of obtaining a 3-month
operating reserve by FY 2014, and to
determine if other adjustments are
necessary.

GIPSA proposes to gradually
replenish the reserve rather than sharply
increase supervision fees in the short
term to immediately replenish the
retained earnings. GIPSA welcomes all
comments regarding the proposed
action.

Proposed Action

GIPSA is proposing a change in the
supervision fees and a change in the
methodology for assessing supervision
fees to official agencies. Section 800.71
of the regulations provides that the fees
shown in Schedule C apply to official

inspection and weighing services
performed by delegated States and
designated agencies in the United
States, except for those State agencies
that are delegated additional
responsibilities by GIPSA. These States
are assessed annual charges as noted in
the State’s Delegation of Authority
document. GIPSA has a long-standing
agreement with the State of Washington
whereby the State pays GIPSA for direct
local costs along with their portion of
the national administrative costs. The
financial data and information used to
develop the fees for Schedule C do not
include the costs and tonnage associated
with the State of Washington since the
State is charged for their direct local
costs and their share of the national
administrative costs as established by
the agreement.

GIPSA projected that the new fees
should be implemented no later than FY
2007 and has projected costs to FY 2014
to develop the new fees for Schedule C.
GIPSA projections are based on an
average total inspection and weighing
tonnage of 170 million metric tons per
year.

GIPSA has determined that if the new
fees are implemented by FY 2007 and
the goal is to replenish the retained
earnings and 3-month operating reserve
by FY 2014, then GIPSA will need to
collect approximately $1.9 million per
year from FY 2007 through FY 2014 to
achieve this goal. GIPSA has concluded
that a 1.1 cents per metric ton fee would
generate approximately $1.9 million per
year based on an average annual service
volume of 170 million metric tons. This
new fee would generate sufficient funds
to rebuild the retained earnings to its
desired 3-month level by FY 2014.
GIPSA will continue to monitor and
evaluate the program to ensure the goal
is achieved.

GIPSA is also proposing to change the
method to assess supervision fees to the
official agencies. GIPSA has historically
charged supervision fees based on the
type of carrier serviced and further
charged supervision fees based on the
kinds and levels of services received.
GIPSA is proposing to charge the 1.1
cents per metric ton supervision fees
based on the total tonnage of grain
officially inspected and/or weighed by
official agencies. GIPSA proposes to
utilize a standard metric ton conversion
rate for submitted samples and specific
carriers serviced in order to calculate
and assess the supervision fees to the
official agencies. The following table
transmits the standard metric ton
conversion rate that GIPSA will use to
assess the total tons serviced by the
official agencies.

: . Estimated

Carrier/service metric tons
TrUCK e 19.39
Submitted Sample ... 19.39
Container ................. 20.04
Railcar ............ 103.42
Midwest Barge ..........c........ 1,292.74
Pacific Northwest Barge ........... 2,267.96

GIPSA has determined that ships will
be assessed the 1.1 cents per metric ton
supervision fee based on the actual
certified weight for the ship.

The proposed change in supervision
fees will increase the average current fee
rate by approximately 0.3 cent per
metric ton. This additional increase
should minimally affect the amount an
applicant (grain industry) pays for
service.

Executive Orders 12866 and 12988

This proposed rule has been
determined to be non-significant for the
purposes of Executive Order 12866 and
therefore has not been reviewed by the
OMB. This proposed rule has been
reviewed under Executive Order 12988,
Civil Justice Reform. This action is not
intended to have a retroactive effect.
The USGSA provides in Sec. 87g that no
subdivision may require or impose any
requirements or restrictions concerning
the inspection, weighing, or description
of grain under the Act. Otherwise, this
proposed rule will not preempt any
State or local laws, regulations, or
policies unless they present
irreconcilable conflict with this
proposed rule. There are no
administrative procedures that must be
exhausted prior to any judicial
challenge to the provisions of this
proposed rule.

Paperwork Reduction Act and
Government Paperwork Elimination
Act

In compliance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
Chapter 35), the information collection
and record keeping requirements
included in this proposed rule has been
approved by the OMB under control
number 0580-0013.

GIPSA is committed to compliance
with the Government Paperwork
Elimination Act, which requires
Government agencies, in general, to
provide the public the option of
submitting information or transacting
business electronically to the maximum
extent possible.

Regulatory Flexibility Act Certification

GIPSA has determined that this
proposed rule does not have a
significant economic impact on a
substantial number of small entities, as
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defined in the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.), because the
majority of applicants (grain industry)
that apply for these official services, and
are subjected to GIPSA supervision fees,
do not meet the requirements for small
entities. This rule will affect entities
engaged in shipping grain to and from
points within the United States and
exporting grain from the United States.
GIPSA estimates there are
approximately 9,500 off-farm storage
facilities and 18 export elevators in the
United States that could receive services
from delegated States or designated
agencies. Official services are available
from 7 delegated States and 49
designated agencies. For clarification,
any and all grain that is exported from
the U.S. export port locations must, as
required by the USGSA, be inspected
and/or weighed. These services are
either performed by GIPSA or delegated
States. Further, some grain exported
from interior locations may also require
inspection and/or weighing services
unless the services are waived as
provided in section 800.18 of the
regulations. These services are provided
by designated agencies. The USGSA
does not require inspection or weighing
services for grain marketed within the
U.S. Consequently, these services are
permissive and may be performed by
official agencies. The USGSA (7 U.S.C.
71 et seq.) authorizes GIPSA to provide
supervision of official grain inspection
and weighing services, and to charge
and collect reasonable fees for
performing these services. The fees
collected are to cover, as nearly as
practicable, GIPSA’s costs for
performing these services, including
related administrative and supervisory
costs.

GIPSA realizes that any increase in
supervision fees will be charged by
official agencies to the users (grain
industry) of the official grain inspection
and weighing system. Although, the
overall effect of this proposal will be
passed on to the users of official grain
inspection and weighing services,
mostly large corporations, David R.
Shipman, Deputy Administrator,
GIPSA, has determined that this
proposed rule will not have a significant
impact on a substantial number of small
entities as defined in the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.).

List of Subjects in 7 CFR Part 800

Administrative practice and
procedure, Grain.

For the reasons set out in the
preamble, 7 CFR part 800 is proposed to
be amended as follows:

PART 800—GENERAL REGULATIONS

1. The authority citation for part 800
continues to read as follows:

Authority: Public Law 94-582, 90 Stat.
2867, as amended (7 U.S.C. 71 et seq.)

2. In §800.71(a), Schedule C is
amended by removing Table 1 and
adding introductory text in its place as
set forth below, and by redesignating
Table 2 as Table 1.

§800.71 Fees assessed by the Service.
(a] * % %

Schedule C—Fees for FGIS Supervision
of Official Inspection and Weighing
Services Performed by Delegated States
and/or Designated Agencies in the
United States.

The supervision fee is charged at
$0.011 per metric ton inspected and/or
weighed.

* * * * *

David R. Shipman,

Acting Administrator, Grain Inspection,
Packers and Stockyards Administration.

[FR Doc. 05-5501 Filed 3—18-05; 8:45 am)]
BILLING CODE 3410-EN-P

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Chapter llI

Petition for Rulemaking to Preempt
Certain State Laws

AGENCY: Federal Deposit Insurance
Corporation (FDIC).

ACTION: Notice of public hearing.

SUMMARY: This document announces a
public hearing on a petition for
rulemaking (“Petition”) that would
preempt certain state laws. Generally,
the Petition asks the FDIC to issue a rule
that preempts the application of certain
state laws to the interstate operations
and activities of state banks. The stated
purpose of the requested rulemaking is
to establish parity between state-
chartered banks and national banks in
interstate activities and operations. A
copy of the Petition is attached to this
document. The FDIC has scheduled a
hearing to obtain the public’s views on
the issues presented by the Petition.
This document sets forth the date, time,
location, and other details of the
hearing; it also summarizes the Petition
and highlights several issues that
participants in the hearing may wish to
address. Opportunities to make an oral
presentation at the hearing are limited,
and not all requests may be granted.
Attendance at the hearing is not

required in order to submit a written
statement.

DATES: The hearing will be held on
Tuesday, May 24, 2005, from 8:30 a.m.
to 5 p.m. Anyone wishing to make an
oral presentation at the hearing must (i)
deliver a written request to the
Executive Secretary of the FDIC, no later
than 5 p.m. on Monday, May 9, 2005;
and (ii) deliver a copy of his or her
written statement plus a two-page (or
less) summary of the statement to the
Executive Secretary no later than 5 p.m.
on Monday, May 16, 2005. All limited-
appearance statements submitted in lieu
of an oral presentation must be received
by the Executive Secretary no later than
5 p.m. on Monday, May 16, 2005.

ADDRESSES: The hearing will be held in
the Board room at the FDIC’s
headquarters, 550 17th Street, NW.,
Washington, DC.

You may submit a written request to
make an oral presentation at the
hearing, a copy of the written statement
you will present, and the two-page (or
less) summary, or a limited-appearance
statement by any of the following
methods:

e Agency Web site: http://
www.FDIC.gov/regulations/laws/
federal/propose.html. Click on Submit
Comment.

¢ E-mail: comments@FDIC.gov.

e Mail: Robert E. Feldman, Executive
Secretary, Attention: Comments/Legal
ESS, Room 3060, Federal Deposit
Insurance Corporation, 550 17th Street,
NW., Washington, DC 20429.

¢ Hand Delivered/Courier: The guard
station at the rear of the 550 17th Street
Building (located on F Street), on
business days between 7 a.m. and 5 p.m.

¢ Public Inspection: All statements
and summaries may be inspected and
photocopied in the FDIC Public
Information Center, Room 100, 801 17th
Street, NW., Washington, DC, between 9
a.m. and 4:30 p.m. on business days.

¢ Internet Posting: Statements and
summaries received will be posted
without change to http://www.FDIC.gov/
regulations/laws/federal/propose.html,
including any personal information
provided.

FOR FURTHER INFORMATION CONTACT: For
questions regarding the conduct of the
hearing: contact Valerie Best, Assistant
Executive Secretary, (202) 898—3812; for
questions regarding substantive issues:
contact Robert C. Fick, Counsel, (202)
898-8962; or Joseph A. DiNuzzo,
Counsel, (202) 898-7349, Legal
Division, Federal Deposit Insurance
Corporation, Washington, DC 20429.

SUPPLEMENTARY INFORMATION:
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I. Overview of the Rulemaking Petition

The Financial Services Roundtable, a
trade association for integrated financial
services companies (“‘Petitioner”),
submitted the Petition to the FDIC. The
Petition asks that the FDIC adopt rules
concerning the interstate activities of
insured state banks and their
subsidiaries that are intended to provide
parity between state banks and national
banks. Generally, the requested rules
would provide that a state bank’s home
state law governs the interstate activities
of state banks and their subsidiaries to
the same extent that the National Bank
Act (“NBA”) governs a national bank’s
interstate activities. A copy of the entire
Petition is appended to this notice. The
Petitioner requests that the FDIC adopt
rules with respect to the following areas:

e The law applicable to activities
conducted in a host state by a state bank
that has an interstate branch in that
state,

e The law applicable to activities
conducted by a state bank in a state in
which the state bank does not have a
branch,

e The law applicable to activities
conducted by an operating subsidiary
(“OpSub’)? of a state bank,

¢ The scope and application of
section 104(d) of the Gramm-Leach-
Bliley Act (“GLBA”’) regarding
preemption of certain state laws or
actions that impose a requirement,
limitation, or burden on a depository
institution, or its affiliate, and

e Implementation of section 27 of the
Federal Deposit Insurance Act (“FDI
Act”) (which permits state depository
institutions to export interest rates).

The Petitioner argues that it is both
necessary and timely for the FDIC to
adopt rules that clarify the ability of
state banks operating interstate to be
governed by a single framework of law
and regulation to the same extent as
national banks. According to the
Petitioner, over the last decade the
federal charters for national banks and
federal thrifts have been correctly
interpreted by the Office of the
Comptroller of the Currency (“OCC”)
and the Office of Thrift Supervision
(“OTS”), with the repeated support of
the federal courts, to provide broad
federal preemption of state laws that
might otherwise apply to the activities
or operations of federally-chartered
banking institutions within a state. The
result, it asserts, is that national banks
and federal savings associations now
can do business across the country

1Generally, an operating subsidiary is subsidiary
of a bank or savings association that only engages
in activities that its parent bank or savings
association may engage in.

under a single set of federal rules. In
contrast, the Petitioner believes that
there is widespread confusion and
uncertainty with respect to the law
applicable to state banks engaged in
interstate banking activities.
Furthermore, it argues, this uncertainty
produces the potential for litigation and
enforcement actions, deters state banks
from pursuing profitable business
opportunities, and causes substantial
expense to a state bank that decides to
convert to a national bank in order to
gain greater legal certainty. Finally, the
Petitioner asserts that the FDIC has the
authority, tools and responsibility to
correct this imbalance.

II. The FDIC’s Approach to the Petition

The FDIC will hold a hearing to
obtain the public’s views on the
Petition. The FDIC believes that public
participation will provide valuable
insight into the issues presented by the
Petition and will assist the FDIC in
deciding how to respond to the
rulemaking request. The FDIC’s options
include: (i) Denying the entire Petition,
(ii) granting the entire Petition, (iii)
granting the Petition in part and
denying the Petition in part, and (iv)
seeking further clarification of the
Petition from the Petitioner. If the FDIC
grants all or part of the Petition, a notice
of proposed rulemaking will be
published in the Federal Register, and
an additional opportunity for public
comment will be provided. The FDIC is
interested in obtaining the views of the
financial institutions industry,
consumer groups, state financial
institution supervisors, other state
authorities, industry trade groups and
the general public on the legal, policy,
and other issues raised in the Petition.

III. Issues Presented by the Petition

Although the FDIC is particularly
interested in obtaining the public’s
views on the general and specific issues
highlighted in this notice, we also are
interested in the public’s views on any
other legal or policy issues implicated
by the Petition. As a result, the FDIC
encourages interested parties to address
not only the highlighted issues, but also
all other issues raised by the Petition.

A. General Issues

With respect to the general issues
raised by the Petition, the FDIC requests
the public’s views on the following:

G-1.Is a preemptive rule in these
areas necessary to preserve the dual
banking system?

G-2. What would be the impact on
consumers if a preemptive rule were
issued in these areas?

G-3. What are the implications of
rulemaking in these areas for state
banking regulation?

G—4. Would the measures urged by
Petitioner achieve competitive balance
between federally-chartered and state-
chartered financial institutions as
advocated by the Petitioner?

G-5. Are there alternative
mechanisms available that would
achieve the policy goals advocated by
the Petitioner?

G-6. Should the issue of competitive
parity in interstate operations be left to
Congress?

G-7. If the FDIC determines that it has
the legal authority to proceed with a
preemptive rule, are there reasons why
the FDIC should decline to do so? If so,
what are they?

G-8. What would be the negative
impact, if any, of the FDIC adopting a
preemptive regulation as suggested by
the Petitioner?

G-9. Do the states have a legitimate
interest in how banks conduct business
within their borders that would be
undermined by the Petitioner’s request?

G-10. Can state banks be expected to
benefit if the FDIC were to preempt state
law in the area of interstate banking
operations? If so, how?

G-11. What considerations should the
FDIC take into account that either
support or challenge the proposition
that Congress intended to provide the
comprehensive parity envisioned by the
Petition?

G—-12. Is there a need for clarification
on what law applies to the interstate
operations of state banks?

B. Specific Issues

Each of the five subject areas
addressed by the Petition is described in
summary fashion below. However, you
are encouraged to read the Petition itself
(which is attached) to gain complete
details on the requested action. Each of
the five subject areas is followed
immediately by specific issues upon
which the FDIC requests public input.

1. The law Applicable to Activities
Conducted in a Host State by a State
Bank That has an Interstate Branch in
That State

The Riegle-Neal Interstate Banking
and Branching Efficiency Act of 1994
(Riegle-Neal I’) 2 generally established a
federal framework for interstate
branching for both state banks and
national banks. Both Riegle-Neal I and
amendments made to Riegle-Neal I by
the Riegle-Neal Amendments Act of

2Public Law 103-328, 108 Stat. 2338 (1994)
(codified to various sections of title 12 of the United
States Code).
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1997 (“Riegle-Neal II"’) 3 contain express
preemption provisions regarding which
host state laws apply to a branch of an
out-of-state bank.

The Petitioner asserts that Congress
enacted Riegle-Neal II to provide
competitive equality between state
banks and national banks with respect
to interstate banking. Riegle-Neal II
revised the language of section 24(j)(1)
of the FDI Act to read as follows:

The laws of the host state, including laws
regarding community reinvestment,
consumer protection, fair lending, and
establishment of intrastate branches, shall
apply to any branch in the host state of an
out-of-state state bank to the same extent as
such state laws apply to a branch in the host
state of an out-of-state national bank. To the
extent host state law is inapplicable to a
branch of an out-of-state state bank in such
host state pursuant to the preceding sentence,
home state law shall apply to such branch.

Riegle-Neal II, therefore, provides that
host state law does not apply to a
branch in the host state of an out-of-
state, state bank to the same extent that
host state law does not apply to a
branch in the host state of an out-of-
state national bank. When host state law
does not apply, Riegle-Neal II provides
that home state law applies. The
Petition raises the issue of what law
applies to activities of an out-of-state,
state bank in a host state in which the
bank maintains a branch, when those
activities are conducted by the bank
directly, or through an OpSub, or by
some means other than the branch. The
Petitioner argues that the FDIC should
issue a rule that provides that home
state law applies uniformly to all
business of the bank in that State,
whether by the bank directly, through
the host state branch, through a loan
production office (“LPQO”), or through
some other non-branch office, or
through an OpSub.

The FDIC requests the public’s views
on the following specific issues:

1-1. What considerations should the
FDIC take into account that either
support or challenge the proposition
that Congress granted the FDIC the
authority to make home state law apply
to all business conducted by a state
bank in a host state in which the bank
has a branch, whether conducted
directly, or through a branch, a loan
production office (an LPO), other office,
or OpSub?

1-2. If the FDIC were to adopt a rule
as requested, who should determine for
each state whether the NBA and OCC
rules would preempt host state law for
national banks?

3 Public Law 105-24 (1997).

1-3. If the FDIC were to adopt a rule
as requested, how should the applicable
home state law be determined when the
home state statute law is silent?

2. The law Applicable to Activities
conducted by a State Bank in a State in
Which the State Bank Does Not Have a
Branch

The Petitioner requests that the FDIC
adopt rules to provide that the home
state law of a state bank will apply to
its activities in other states (i.e., any
state other than its home state) to the
same extent as the NBA applies to the
activities of national banks. The
Petitioner cites Riegle-Neal II and
section 104(d) of GLBA as an indication
of Congressional intent on this issue. In
addition, Petitioner refers to principles
of administrative law that permit an
agency to reasonably fill in statutory
gaps and address the application of
existing laws to new developments.

The FDIC requests the public’s views
on the following specific issue(s):

2—1. What considerations should the
FDIC take into account that either
support or challenge the proposition
that an out-of-state, state bank should be
able to operate in a state where the bank
has no branches under the bank’s home
state law to the same extent that an out-
of-state national bank can operate under
the NBA and OCC rules?

3. The law Applicable to Activities
Conducted by an Operating Subsidiary
(“OpSub”) of a State Bank

The Petitioner requests that FDIC
adopt a rule that expressly provides that
an OpSub of a state bank will be
governed by the same law that is
applicable to its parent state bank,
except when state law applies to an
OpSub of a national bank.

The FDIC requests the public’s views
on the following specific issues:

3—1. What considerations should the
FDIC take into account that either
support or challenge the proposition
that an OpSub should be able to operate
under the bank’s home state law to the
same extent that an OpSub of a national
bank can operate under the NBA and
OCC rules?

3—2. What considerations should the
FDIC take into account that either
support or challenge the proposition
that an OpSub should be deemed
equivalent to a division of the bank
itself?

3-3. If the FDIC were to adopt the
requested rule, what requirements
should the subsidiary meet in order to
be considered an OpSub, e.g., should it
be wholly-owned, majority-owned, or
just controlled by the bank?

4. The Scope and Application of Section
104(d) of GLBA Regarding Preemption
of Certain State Laws or Actions That
Impose a Requirement, Limitation, or
Burden on a Depository Institution, or
Its Affiliate

Section 104 of the GLBA (‘“section
104”’) 4 is titled “Operation of State
Law.” It expresses the intent of Congress
that the McCarran-Ferguson Act which
is entitled “An Act to express the intent
of Congress with reference to the
regulation of the business of
insurance” 5 “remains the law of the
United States.” (Section 104(a)). In
addition, it: (a) Addresses insurance
licensing requirements for persons
engaged in the business of insurance; (b)
addresses the extent to which a state
may regulate affiliations between
depository institutions and insurers; (c)
addresses the extent to which states may
impose restrictions on insurance sales
by depository institutions; (d) indicates
that states may not prevent or restrict
depository institutions or their affiliates
from engaging in activities authorized or
permitted under GLBA; ¢ and (e) limits
the ability of states to discriminate
between depository institutions engaged
in insurance activities authorized or
permitted by GLBA or other federal law
and others engaged in such activities.

The Petitioner contends that section
104(d) expressly preempts state laws or
actions that discriminate against
“depository institutions” or their
affiliates. It urges the FDIC to exercise
its authority under sections 8 and 9 of
the FDI Act to adopt rules to make it
clear that state laws, rules, or actions are
preempted under section 104(d) when
they provide for disparate treatment
between an out-of-state national bank or
in-state bank and an out-of-state state
bank, or its affiliates. The Petitioner
suggests, alternatively, that the FDIC
adopt a statement of policy addressing
the scope and effect of section 104(d) for
state banks. The Petitioner asserts that
although state banks subject to FDIC
regulation are the intended beneficiaries
of this express preemption, the
preemption is not being utilized by state
banks because the statute is relatively
new and complex and the relevant
provisions have not be construed by any

415 U.S.C. 6701.

515 U.S.C. 1011 et seq. Among other things, the
McCarran-Ferguson Act provides that ““the business
of insurance, and every person engaged therein,
should be subject to the laws of the several states
which relate to the regulation or taxation of such
business.” (15 U.S.C. 1012(a)) and that “No Act of
Congress shall be construed to invalidate, impair,
or supersede any law enacted by any state for the
purpose of regulating the business of insurance
* * * unless such Act specifically relates to the
business of insurance.” (15 U.S.C. 1012(b)).

6 See section 104(d)(1).
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agency or court. It states that rules are
needed in view of the complexity and
general lack of understanding of section
104(d).

The Petitioner argues that the breadth
of section 104(d) preemption and its
purpose to reach state law or actions
that would provide disparate treatment
for any type of depository institution
(including an out-of-state state bank) in
relation to its competitors is evident
from section 104(d)’s language.

The Petitioner has described certain
actions that if taken by the FDIC will, in
its opinion, clarify by regulation or
policy statement that state laws, rules,
or actions cannot differentiate between
in-state and out-of-state banks. The
Petitioner specifically requests that the
FDIC issue a rule or policy statement: (a)
Stating that the section 104 preemption
applies to insured banks and their
subsidiaries, affiliates and associated
persons; (b) defining a “person” to
include a depository institution,
subsidiary, affiliate, and associated
person; (c) stating that the word restrict”
in section 104(d)(1) includes any state
law, rule, interpretation or action that
calls for any limitation or requirement;
(d) addressing each of the four non-
discrimination provisions in section
104(d)(4) to confirm that each is a
distinct test and that any state law or
action that fails one test is preempted;
(e) addressing the scope of “actions” in
section 104(d)(4) to include all types of
formal or informal administrative
actions by any state or local
governmental entity, including
decisions with respect to civil
enforcement of state rules; (f) addressing
section 104(d)(4)(D)(i) in light of the
terms used in subparagraph (ii) to
specify that paragraph (i) addresses
treatment under state law of an out of
state, state bank which would be an
“insured depository institution,” that is
different from the treatment of any
national bank or in-state state bank
which would be an “other person
engaged in the same activity”’ under
these provisions; and (g) defining “state
law” to include laws, ordinances and
rules of political subdivisions, including
any counties and municipalities.

The FDIC requests the public’s views
on the following specific issues:

4—-1. GLBA is a not codified as part of
the FDI Act, is silent as to rulemaking
and applies to all insured depository
institutions. What barriers, if any,
would there be to the FDIC adopting a
regulation or policy statement
implementing section 1047

4-2. What considerations should the
FDIC take into account that either
support or challenge the proposition

that section 104 preempts state law in
the manner described by Petitioner?

4-3. What barriers, if any, would
there be to the FDIC adopting a
regulation or policy statement
applicable to all insured depository
institutions based on section 1047

4—4. Is it reasonable for the FDIC to
read section 104 as having some
application to interstate banking
operations in general?

4-5. The areas of section 104
Petitioner identifies for rulemaking are
very discrete but taken together may
have a broad impact. What are the
overall implications (favorable as well
as negative) of adopting the section 104
regulatory guidance suggested by the
Petitioner?

5. Implementation of Section 27 of the
FDI Act (Which Permits State
Depository Institutions To Export
Interest Rates)

Section 27 of the FDI Act (“section
277’) 7 establishes the maximum amount
of interest that a state-chartered insured
depository institution or insured branch
of a foreign bank (collectively, “‘state
bank’’) may charge its borrowers.
Generally, the statute authorizes a state
bank to charge interest at the greater of
the rate allowed by the laws of the State,
territory, or district where the bank is
located or not more than one percentage
point above the discount rate on 90-day
commercial paper at the Federal Reserve
bank for the Federal Reserve district
where the bank is located.? The statute
also specifies that state banks may
charge the rates authorized by the
statute ‘“notwithstanding any State
constitution or statute which is hereby
preempted for the purposes of this
section.” 9 As is the case under section
85 of the NBA for national banks,
section 27 allows state banks to charge
out-of-state borrowers interest at the
rates allowed by the law of the State
where the bank is located, even if such
rates exceed the usury limitations
imposed by the borrower’s state of
residence.1°

Section 27 contains two subsections
which are patterned after provisions in
the NBA. Subsection (a) corresponds to
section 85 of the NBA (‘“section 85”°),11
which addresses the interest rates that

712 U.S.C. 1831d.

8 Section 27 was added to the FDI Act by section
521 of the Depository Institutions Deregulation and
Monetary Control Act of 1980 (“DIDMCA”).

9 Section 27(a) of the FDI Act; see generally
Greenwood Trust Co. v. Commonwealth of
Massachusetts, 971 F.2d 818 (1st Cir.), cert. denied,
506 U.S. 1052 (1993).

10 This ability to charge interest at the rates
allowed by the state where the bank is located is
often referred to as the “exportation doctrine.”

1112 U.S.C. 85.

national banks are authorized to charge
their borrowers. Subsection (b)
corresponds to section 86 of the NBA
(“section 86°’),12 which addresses
penalties and limitations of actions for
charging interest in excess of the
amount allowable under section 85.

Because section 27 was enacted to
provide state banks “competitive
equality”” with national banks and is
patterned after the corresponding
provisions in the NBA, the FDIC and the
courts have construed section 27 in
virtually the same manner as the OCC
and the courts have construed sections
85 and 86. For example, in General
Counsel’s Opinion No. 10 (“‘GC Opinion
No. 10’),13 the FDIC’s General Counsel
concluded that section 27 and section
85 should be construed in pari materia
and that the term interest, for purposes
of section 27, includes those charges
that a national bank is authorized to
charge under section 85 and the OCC'’s
interpretive rule defining interest for
purposes of section 85.14 In General
Counsel’s Opinion No. 11 (“GC Opinion
No. 11”’) 15 the FDIC’s General Counsel
interpreted section 27 as applying to
state banks operating interstate branches
in a manner similar to the OCC’s
interpretation of the application of
section 85 to national banks operating
interstate branches. In GC Opinion No.
11 it was observed that, like an
interstate national bank under section
85, a state bank is “located” in the state
where it is chartered and in each state
where it has a branch. GC Opinion No.
11 also addressed the criteria for
determining when the state laws
imposed by the bank’s home state or
host state should govern the amount of
interest authorized on a loan
transaction. In addition, the FDIC has
interpreted section 27 as providing state
banks: (a) The same ‘“most favored
lender” status under section 27 as
national banks are provided under
section 85; (b) the same right to export
interest authorized by the state laws of
the state where the bank is located to
out-of-state borrowers; and (c) the same
exclusive remedy for usury violations as
is provided national banks under
section 86.16

1212 U.S.C. 86.

13 GC Opinion No. 10, 63 FR 19258 (Apr. 17,
1998).

1412 CFR 7.4001(a).

15 GC Opinion No. 11, 63 FR 27282 (May 18,
1998).

16 FDIC Advisory Opinion No. 81-3, February 3,
1981, reprinted in [1988—1989 Transfer Binder] Fed.
Banking L. Rep. (CCH) T 81,006; FDIC Advisory
Opinion No. 81-7, March 17, 1981, reprinted in
[1988-1989 Transfer Binder] Fed. Banking L. Rep.
(CCH) 1 81,008; FDIC Advisory Opinion No. 02—06,
December 19, 2002, reprinted in Fed. Banking L.
Rep. (CCH) T 82-256.
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The Petitioner observes that the OCC
and OTS have adopted rules codifying
the scope of the relevant parallel
interest provisions 17 contained in their
respective statutes.1® Therefore, the
Petitioner requests that the FDIC adopt
parallel provisions by rule to allow state
banks to operate in a matching legal
framework under section 27.

Therefore, the FDIC requests the
public’s views on the following specific
issues:

5-1. Should the FDIC adopt a parallel
rule implementing section 27 for state
banks similar to 12 CFR 7.4001 and 12
CFR 560.1107

5-2. Should any other issues be
addressed by rulemaking to provide
state banks competitive equality with
national banks regarding section 277 For
example, 12 CFR 7.5009 addresses the
location under section 85 of national
banks operating exclusively through the
Internet. Is a similar rule needed for
state banks under section 277

Under section 525 of the Depository
Institutions Deregulation and Monetary
Control Act states may “opt-out” of
coverage under section 27 at any time.19
The FDIC believes that Iowa, Puerto
Rico, and Wisconsin are the only
jurisdictions that have exercised this
authority and not rescinded it.

Therefore, the FDIC requests the
public’s views on the following specific
issue:

5-3. What effect would the exercise of
the authority to opt-out of coverage
under section 27 have on the rule or
rules the Petitioner is requesting?

IV. Public Hearing

The FDIC will hold a hearing to
obtain the public’s views on all issues
raised by the Petition. The hearing will
be held on Tuesday, May 24th, 2005
from 8:30 a.m. to 5 p.m. in the Board
room at the FDIC’s headquarters, 550
17th Street, NW., Washington, DC.
Hearing Officers designated by the FDIC
will preside over the hearing. The
hearing will be informal, and the rules
of evidence will not apply. However,
only the Hearing Officers may question
a participant during a presentation.
Each participant making an oral
presentation at the hearing will be
limited to 15 minutes. While oral
presentations are limited to 15 minutes,

1712 CFR 7.4001; 12 CFR 560.110.

18 The relevant parallel interest provision for the
OTS is section 4(g) of the Home Owners Loan Act
(12 U.S.C. 1463(g)), which was derived from section
522 of DIDMCA.

19 Section 525 of DIDMCA, like section 528 that
provides lenders a choice of interest rates, is
contained in various notes in the United States
Code following the various sections that they affect.
See, e.g., 12 U.S.C. 1831d (note).

there is no limit on the length of a
participant’s written statement.

Anyone wishing to make an oral
presentation at the hearing must (i)
deliver a written request to the
Executive Secretary, Federal Deposit
Insurance Corporation, 550 17th Street,
NW., Washington, DC 20429 no later
than 5 p.m. on Monday, May 9th, 2005;
and (ii) deliver a copy of his or her
written statement plus a two-page (or
less) summary to the Executive
Secretary no later than 5 p.m. on
Monday, May 16th, 2005. Anyone
wishing to submit a written statement of
his or her views without making an oral
presentation at the hearing may submit
a limited-appearance statement. All
limited-appearance statements must be
received by the Executive Secretary no
later than 5 p.m. on Monday, May 16th,
2005. Attendance at the hearing is not
required in order to submit a written
statement. Each request to make an oral
presentation and each participant’s
statement must include the participant’s
name, address, telephone number, e-
mail address, and, if applicable, the
name and address of the institution or
organization the participant represents.

Opportunities to make an oral
presentation at the hearing are limited,
and not all requests may be granted. The
FDIC will notify each person who has
submitted a request to make an oral
presentation at the hearing whether the
FDIC will be able to accommodate his
or her request. The notice for each
person whose request has been granted
will include the time scheduled for his
or her presentation and a tentative
agenda. Depending upon the number of
participants requesting an oral
presentation, participants may be
organized into panels of two or three to
accommodate as many participants as
possible.

The hearing will be transcribed. The
FDIC will provide attendees with any
auxiliary aids (e.g., sign language
interpretation) required for this meeting.
Those attendees needing such assistance
should call (202) 416-2089 (Voice); or
(202) 416-2007 (TTY), to make
necessary arrangements.

Dated in Washington DC, this 16th day of
March, 2005.

Federal Deposit Insurance Corporation.
Robert E. Feldman,
Executive Secretary.

Appendix: Petition for FDIC
Rulemaking Providing Interstate
Banking Parity for Insured State
Banks, by Letter From the Financial
Services Roundtable, 1001
Pennsylvania Ave., NW., Suite 500
South, Washington, DC 20004, Tel 202-
289-4322, Fax 202-628-2507, dated
March 4, 2005

March 4, 2005

Robert E. Feldman,

Executive Secretary, Federal Deposit
Insurance Corporation, 550
Seventeenth Street, NW.,
Washington, DC 20429.

Re: Petition for FDIC Rulemaking
Providing Interstate Banking Parity
for Insured State Banks

Dear Mr. Feldman: The Financial
Services Roundtable * (“Roundtable”)
respectfully petitions the Federal
Deposit Insurance Corporation (“FDIC”)
to promulgate rules under the Federal
Deposit Insurance (“FDI”) Act and
Section 104(d) of the Gramm-Leach-
Bliley (“GLB”) Act, 15 U.S.C. 6701, to
provide parity for state banks and
national banks. Specifically, the
proposed rule would provide that a state
bank’s home state law governs the
interstate activities of insured state
banks and their subsidiaries to the same
extent that the National Bank Act
governs a national bank’s interstate
business.

The FDIC has ample authority to take
each of the requested actions pursuant
to the broad delegation of authority in
the FDI Act. It is now clear that FDIC
action is required to achieve the result
that Congress sought in the 1997
amendment to the Riegle-Neal Interstate
Banking and Branching Efficiency Act
of 1994 (“Riegle-Neal I"’), Pub. L. 103—
328, 108 Stat. 238. See Riegle-Neal
Amendments Act of 1997, Pub. L. 105—
24 (1997) (amending 12 U.S.C. 1831a(j))
(“Riegle-Neal IT’). The requested
rulemaking would implement the
historic decision of Congress in 1997 to
provide competitive equality for state
banks and national banks in interstate
banking.

The Roundtable submits that it is both
necessary and timely for the FDIC to
adopt rules making clear the ability of
state banks operating interstate to be

1The Financial Services Roundtable represents
100 of the largest integrated financial services
companies providing banking, insurance, and
investment products and services to the American
consumer. Roundtable member companies provide
fuel for America’s economic accounting directly for
$18.3 trillion in managed assets, $678 billion in
revenue, and 2.1 million jobs.
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governed by a single framework of law
and regulation to the same extent as
national banks. Such an action would
ensure the continued vitality of the dual
banking system. Accordingly, the
Roundtable requests that the FDIC
promulgate rules that:

1. Clarify that the governing law
applicable to activities conducted in a
host state by a state bank that has an
interstate branch in that state is its home
state law to the same extent that host
state law is preempted by the National
Bank Act. The FDIC should make clear
that “home” state law applies to an out-
of-state state bank in a “host” state to
the same extent as the National Bank
Act applies to an out-of-state national
bank, whether the business of the bank
is conducted by the bank through the
host state branch, by or through an
operating subsidiary, or by any other
lawful means.

2. Clarify that the governing law
applicable to activities conducted by a
state bank in a state in which the state
bank does not have a branch is its home
state law to the same extent that host
state law is preempted by the National
Bank Act. The FDIC should make clear
that a state bank may operate under
home state law in any other state to the
same extent that an out-of-state national
bank may operate under the National
Bank Act or under rules promulgated by
the Comptroller of the Currency
(“OCC”). Such a rule would give effect
to the policy underlying Riegle-Neal II
and the preemption of discriminatory
state law provided in Section 104(d) of
the Gramm-Leach-Bliley (“GLB”) Act
(“Section 104(d)”), 15 U.S.C. 6701(d).

3. Clarify that the law applicable to
activities conducted by an operating
subsidiary of a state bank is the same
law applicable to the bank itself. The
FDIC should clarify that when a state
bank has established an “operating
subsidiary” pursuant to its home state
law, that subsidiary will be treated
under FDIC rules as if it were the state
bank itself. Thus, the operating
subsidiary will be subject to state law
outside its home state in the same
manner as its bank parent is subject to
such state law. Such rules would allow
state bank operating subsidiaries to
engage in interstate business under the
same uniform rules as its parent bank,
just as national bank operating
subsidiaries operate under uniform OCC
rules.

4. Adopt rules construing the scope
and application of Section 104(d) to
make clear that a state law or action is
expressly preempted under Section
104(d) when it imposes a requirement,
limitation, or burden on a state bank, or
its affiliate, that does not also apply to

an out-of-state national bank or in-state
bank. Section 104(d) expressly preempts
state laws or actions that discriminate
against “insured depository
institutions’,” or their affiliates, as
defined in the FDI Act. Accordingly,
Section 104(d) provides independent
basis and support for each of the above
requests. Moreover, through
implementing rules, the FDIC would
provide greater certainty to insured state
banks with respect to the scope of this
express federal preemption in general.
This provision is not well understood
and we believe that a rulemaking, not
litigation, is the appropriate means to
carry out Congressional intent and
achieve needed clarity.

5. Implement Section 27 of the FDI
Act by adopting a rule parallel to the
rules promulgated by the OCC and
Office of Thrift Supervision (“OTS”).
The scope and implementation of the
express preemption for the “interest
rate”” charged in interstate lending
transactions by state and national banks
under Section 27 of the FDI Act and
Section 85 of the National Bank Act has
been authoritatively addressed by the
courts and in agency interpretations.
The OCC and OTS have adopted rules
codifying the scope of the respective
statutory provisions for federal
institutions. The FDIC should adopt a
parallel rule for insured state banks and
thus codify existing agency
interpretations.

In this letter, we will address (A) the
urgent need for the requested
rulemaking and the real costs of
inaction, (B) the FDIC’s authority to
promulgate rules of the scope requested,
(C) the legislative history demonstrating
that Congress specifically intended in
Riegle-Neal II to prevent erosion of the
dual banking system and in Section
104(d) to prevent disparate treatment
and ensure that all banks could compete
on relatively equal terms in today’s
interstate financial services
marketplace, and (D) the scope of the
proposed rule provisions in greater
detail. The Roundtable appreciates the
FDIC’s consideration of this petition.

A. A Rulemaking Is Necessary and the
Costs of Inaction Will Be Significant

The requested FDIC action in this
petition is necessary to complete the
task of restoring balance in the dual
banking system that Congress sought to
achieve in 1997. Riegle-Neal II reversed
a decision in 1994 to treat state and
national banks differently with respect
to “applicable law.” In Riegle-Neal I,
state and national banks were under the
same rules for the establishment of
interstate branches. However, Riegle-
Neal I provided that when a national

bank branched interstate into a host
state, it was in effect generally subject
to the National Bank Act,? while the
state bank in a parallel case was made
subject to host state law. While
interstate national banks could operate
under a single law, interstate state banks
were subjected to multiple state laws.

That disparity led Congress in 1997 to
amend Riegle-Neal to adopt an
applicable law provision for state banks
that closely tracked the national bank
provision in Section 36(f) of the
National Bank Act.? The purpose of the
1997 amendment, which was stated
repeatedly by its sponsors, was to
provide parity between state banks and
national banks with respect to interstate
banking.4 By “parity,” they plainly
meant the ability of state banks to do
business interstate under a uniform law
(home state law) just as national banks
were authorized to do under Riegle-
Neal.5

Over the last decade, the federal
charters for national banks and federal
thrifts have been correctly interpreted
by the OCC and OTS, with the repeated
support of the federal courts, to provide
broad federal preemption of state laws
that might appear to apply to the
activities or operations of a banking
institution in that state. The result is
that, in general, national banks and

2The Riegle-Neal applicable law provision for
national banks states: ““(A) In general The laws of
the host State regarding community reinvestment,
consumer protection, fair lending, and
establishment of intrastate branches shall apply to
any branch in the host State of an out-of-State
national bank to the same extent as such State laws
apply to a branch of a bank chartered by that State,
except—(i) when Federal law preempts the
application of such State laws to a national bank;
or (ii) when the Comptroller of the Currency
determines that the application of such State laws
would have a discriminatory effect on the branch
in comparison with the effect the application of
such State laws would have with respect to
branches of a bank chartered by the host State.”” 12
U.S.C. 36(f)(1)(A). The effect of this provision is that
any host state law, including a community
reinvestment, consumer protection, fair housing, or
intrastate branching law, that is preempted under
the National Bank Act does not apply to the
national bank branch (or the bank) in the host state.

3Compare 12 U.S.C. 1831a(j)(1) (text in footnote
9) with 12 U.S.C. 36(f)(1)(A) (text in footnote 2).

4 As stated by the led sponsor in the House, Rep.
Roukema: “The essence of this legislation is to
provide parity between state-chartered banks and
national banks.” 143 Cong. Rec. H3088 (daily ed.
May 21, 1997).

5 See, e.g., statements by the principal sponsors
of the 1997 Amendment, Rep. Roukema (“* * * we
have * * * with this action, protected the dual
banking system while at the same time gaining the
advantages of interstate banking”), 143 Cong. Rec.
H4231 (daily ed. June 24, 1997), and Chairman
D’Amato (“Enactment of H.R. 1306 also would
bolster efforts of New York and other states to make
sure that State[-]chartered banks have the powers
they need to compete efficiently and effectively in
an interstate environment”), 143 Cong. Rec. S5637
(daily ed. June 12, 1997).
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federal thrifts now can do business
across the country under a single set of
federal rules. This framework is
appropriate for these federal entities in
a national financial marketplace. At the
same time, in this marketplace a
uniform national bank system based on
preemption and interstate banking
undoubtedly presents a major challenge
to the dual banking system and state
banks.

In contrast to the general certainty
enjoyed by federal institutions, there is
widespread confusion and uncertainty
with respect to applicable law governing
state banks engaged in interstate
banking activities. The current
uncertainty governing the interstate
activities of state banks has had, and
will continue to have, several significant
adverse effects. Uncertainty carries the
potential for litigation and enforcement
actions arising from disagreements
between regulators, or between a host
state regulator and a state bank engaged
in interstate activity. Regulatory
uncertainty deters state banks from
pursuing profitable business
opportunities. When a state bank
converts to a national charter to gain
greater legal certainty, it incurs
substantial expense. Each of these
consequences has economic significance
for state banks and direct implications
for the FDIC’s enforcement and safety-
and-soundness responsibilities.

Moreover, a series of recent major
merger and conversion transactions has
resulted in an unprecedented migration
of assets to the national banking system.
It is now apparent that, absent a more
certain federal regulatory environment,
the state charter will continue to be
perceived as less competitive than a
national bank charter.

This is the very result that Congress
intended to prevent.® In 1994, 1997 and
1999 Congress took bold and historic
actions to provide uniform federal rules
to govern all interstate banking and to
ensure that individual state laws could
not disfavor any type of depository
institution in the multistate financial
services marketplace. It is now apparent
that the express terms of these statutes
have not on their own force been able

6 The statement by Rep. LaFalce before final
House passage of the 1997 amendments captures
the purpose to redress the negative effects of the
1994 Riegle-Neal applicable provision for state
banks: “Why [must we act now]? Well, it is due to
the fact that the national bank regulator has the
authority to permit national banks to conduct
operations in all the states with some level of
consistency. In contrast, under the existing
interstate legislation, state banks branching outside
their home state must comply with a multitude of
different state banking laws in each and every state
in which they operate.” 143 Cong. Rec. H3094
(daily ed. May 27, 1997). See the discussion of the
legislative history in the next section.

to ensure, as Congress intended in
enacting Riegle-Neal II, that state banks
can participate in interstate banking
business on a par with national banks
and that state banks face significant
state law obstacles when they seek to do
business outside their home state. As a
consequence, the state banking system,
as we have known it, is fundamentally
threatened.

In the national financial services
marketplace, consumers and providers
benefit when banks can provide
products and services under a single
legal framework applicable across state
lines. At the same time, bank customers
and the economy also benefit from the
diversity, innovation and checks
provided by a strong and dynamic dual
banking system involving large,
regional, and small banks. From the
perspective of all parties—consumers,
financial institutions, and regulators—
further development of a framework of
state bank regulation and supervision
that is effective, efficient, and seamless
across state lines is the right goal. In
today’s multistate system, that is an
essential goal. A banking system in
which virtually all interstate banks have
national charters and state banks are
overwhelmingly local is not the dual
banking system this country has
historically enjoyed. The dual banking
system will retain the dynamic vitality
that has made it a mainspring for
progress and strength in banking only if
it can provide meaningful interstate
competitive parity for all interstate state
banks, whether cross-border, regional,
or national. Significant and
unacceptable disparity exists today.

The FDIC has the authority, tools, and
responsibility under the FDI Act to
correct this imbalance. To implement
Congressional intentions it now must
promptly provide a uniform interstate
applicable law regime for state banks
and give practical reality to the express

preemption of discriminatory state laws.

B. The FDIC Has Authority To Adopt
the Requested Rules

The FDIC has ample rulemaking
authority to address each of the
Roundtable’s requests. Section 9 of the
FDI Act vests the FDIC with broad
authority to adopt rules “it may deem
necessary to carry out the provisions of
this Act or of any other law which it has
the responsibility of administering or
enforcing.” 12 U.S.C. 1819.7

7 The FDIC’s rulemaking authority parallels the
OCC'’s authority. See 12 U.S.C. 93(a) ((“the
Comptroller of the Currency is authorized to
prescribe rules and regulations to carry out the
responsibilities of the office”). The statutory
provision authorizing the OCC to issue rules is
directly analogous to Section 9 of the FDI Act.

The FDIC is vested with responsibility
for administering Sections 24 and 27 of
the Act to accomplish what Congress
intended. Congress, through Section 9,
has vested the FDIC with authority to
carry out Sections 24 and 27. Moreover,
under basic principles of administrative
law, agency rules that fill or address a
statutory gap generally are afforded
considerable deference by courts. See
Chevron U.S.A., Inc. v. Natural
Resources Defense Council, Inc., 467
U.S. 837, 865 (1984) (““‘Chevron”).
Section 9’s “generally conferred
authority” makes it apparent “that
Congress would expect the agency to be
able to speak with the force of law when
it addresses ambiguity in the statute or
fills a space in the enacted law, even
one about which ‘Congress did not
actually have an intent’ as to a
particular result.” United States v.
Mead, 533 U.S. 218, 229 (2001) (quoting
Chevron, 467 U.S. at 845).

Riegle-Neal I and II fundamentally
changed federal law for state and
national banks by authorizing banks to
engage fully in banking transactions in
other states through interstate
branching.8 As a corollary, Riegle-Neal
I provided federal “applicable law”
statutes to govern the new interstate
banking regime. As originally enacted,
the respective applicable law provisions
treated national and state banks
differently. Riegle-Neal II sought to
redress that disparity and provided
substantively the same rule for state
banks as was originally provided for
national banks.? The FDIC plainly has
authority to implement Riegle-Neal II.

Compare 12 U.S.C. 1819 (FDIC vested with
authority “to prescribe * * * such rules and
regulations as it may deem necessary to carry out
the provisions of this chapter or of any other law
which it has the responsibility of administering or
enforcing * * *”).

8 Prior to enactment of Riegle-Neal, neither state
nor national banks could establish branches outside
their home state. Moreover, except with respect to
interest charges under 12 U.S.C. 85 and 12 U.S.C.
1831d, federal law did not provide guidance to
either state banks or national banks regarding the
law applicable to transactions that banks made with
customers outside their home states.

9 See generally section 24(j):

(j) ACTIVITIES OF BRANCHES OF OUT-OF-
STATE BANKS.—

(1) APPLICATION OF HOST STATE LAW.—The
laws of a host State, including laws regarding
community reinvestment, consumer protection, fair
lending, and establishment of intrastate branches,
shall apply to any branch in the host State of an
out-of-State national bank. To the extent host State
law is inapplicable to a branch of an out-of-State
bank in such host State pursuant to the preceding
sentence, home State law shall apply to such
branch.

(2) ACTIVITIES OF BRANCHES.—An insured
State bank that establishes a branch in a host State
may conduct any activity at such branch that is
permissible under the laws of the home State of

Continued
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The FDIC also has the authority to
implement the nondiscrimination
provisions of Section 104(d) insofar as
the GLB Act addresses state insured
depository institutions and to construe
the express preemption of
discriminatory state law provided in
Section 104(d). Section 9 vests the FDIC
with authority to promulgate rules to
carry out any statute the FDIC is
responsible for administering or
enforcing. The provisions of the GLB
Act that touch upon state depository
institutions fall within the regulatory
ambit of the FDIC.

A statutory gap, or a clarification of a
statute to effect Congressional intent,
can be—and should be—addressed by
an agency rule. Where, as here, a statute
is ambiguous regarding its application
to “a particular result” (Mead, 533 U.S.
at 229), courts have long recognized that
agencies with rule-making authority
must be permitted to address the
statutory gap as “necessary for the
orderly conduct of its business.” United
States v. Storer Broadcasting Co., 351
U.S. 192, 202-03 (1956) (finding also
that the statute “must be read as a whole
and with appreciation of the
responsibilities of the body charged
with its fair and efficient operation”),
National Petroleum Refiners Ass’n, 482
F.2d at 681. (“[Tlhere is little question
that the availability of substantive rule-
making gives any agency an invaluable
resource-saving flexibility in carrying
out its task of regulating parties subject
to its statutory mandate.”). Courts have
consistently applied these
administrative law principles—and
extended Chevron deference—to rules
and regulations issued by the FDIC
under its broad rulemaking authority.10

such bank, to the extent such activity is permissible
either for a bank chartered by the host State (subject
to the restrictions in this section) or for a branch
in the host State of an out-of-State national bank.

(3) SAVINGS PROVISION.—No provision of this
subsection shall be construed as affecting the
applicability of—

(A) any State law of any home State under
subsection (b), (c), or (d) of section 44; or

(B) Federal law to State banks and State bank
branches in the home State or the host State.

(4) DEFINITIONS.—The terms “host State”,
“home State”, and “‘out-of-State bank’” have the
same meanings as in section 44(f). 12 U.S.C.
1831a(j).

10 See, e.g., National Council of Savings
Institutions v. FDIC, 664 F.Supp. 572 (D.D.C. 1987)
(sustaining FDIC regulation governing the proper
relationship between FDIC-insured banks and their
securities-dealing ““subsidiaries” or “affiliates’’) See
also Wells Fargo Bank, N.A. v. FDIC, 310 F.3d 202,
208 (D.C. Gir. 2002) (affording Chevron deference to
FDIC rule for “second generation” transactions,
because statute was silent as to treatment of these
transactions and rule would “implement
Congressional intent because it prevents financial
institutions from manipulating the system”);
America’s Community Bankers v. FDIC, 200 F.3d
822, 834 (D.C. Cir 2000) (upholding FDIC denial of

There can be little doubt that Section 9
of the FDI Act vests the FDIC with
authority to address these issues.11

There is no reason that a rulemaking
by the FDIC similar to ones conducted
by the OCC should be analyzed any
differently. The National Bank Act does
not expressly address the law applicable
to a national bank outside states where
it has branches. Prior to the adoption of
the OCC rules, a number of courts
determined that national banks were
subject to state laws that did not conflict
with the provisions of the National Bank
Act.?2 Nonetheless, the courts have
upheld the OCC rules and
determinations that make clear that
national banks and their operating
subsidiaries are governed by the
National Bank Act wherever they do
business. These OCC rules have
generally received Chevron deference.13

Further, under Section 8 of the FDI
Act, an insured bank may be subject to
an enforcement action of the FDIC if “in
the opinion of the appropriate Federal
banking agency, any insured depository
institution, depository institution which
has insured deposits, or any institution-
affiliated party is engaging or has
engaged, or the agency has reasonable
cause to believe that the depository
institution or any institution-affiliated
party is about to engage, in an unsafe or
unsound practice in conducting the
business of such depository institution,
or is violating or has violated, or the
agency has reasonable cause to believe
that the depository institution or any
institution-affiliated party is about to
violate, a law, rule, or regulation.” 12
U.S.C. 1818(b)(1). The FDIC has

refund assessment under Chevron, where statute
merely stated that FDIC could utilize “any other
factors” to “‘set” the assessment amount and thus
was “facially ambiguous™); Federal Deposit Ins.
Corp. v. Sumner Financial Corp., 451 F.2d 898,
902-903 (5th Cir. 1971) (affording “great deference”
to FDIC interpretation of FDI Act through regulation
concerning advertising by regulated banks).

11 Riegle-Neal I and II provide express ability for
a state bank to establish a branch in a host state,
to thus gain the ability to engage in any or all of
its permitted activities in that host state, and to
apply its home state law (unless a national bank,
and thus the state bank, must apply host state law)
to that branch. But the statutory text does not
directly address the governing law applicable to the
state bank’s activities permitted in the host state
under the authority provided by Riegle-Neal, but
conducted by the bank outside of its branch, by an
operating subsidiary or another means. An ordinary
task of a regulatory agency is to construe such a
statutory provision in a rule.

12 See National State Bank v. Long, 630 F.2d 981
(3d Cir. 1980); Perdue v. Crocker National Bank,
702 P.2d 503 (Cal. 1985); Best v. U.S. National
Bank, 739 P.2d 554 (Or. 1987).

13 See, e.g., NationsBank of N.C. v. VALIC, 513
U.S. 251 (1995); Barnett Bank of Marion County v.
Nelson, 517 U.S. 25, 33 (1996); Wachovia Bank,
N.A. v. Watters, 334 F. Supp. 2d, 957, 963-65 (W.D.
Mich. 2004); Wachovia v. Burke, 319 F. Supp. 2d
275 (D. Conn. 2004).

authority to adopt rules with respect to
legal compliance by insured banks that
provide guidance to those banks and
agency staff charged with making
supervisory, enforcement and
examination decisions. That can be
accomplished by using authority under
Section 9 to address issues of
compliance with state law, including
the meaning and scope of Section 104.14

C. The Requested Rulemakings Would
Advance the Congressional Purpose To
Prevent Erosion of the Dual Banking
System by Maintaining Parity Between
State and National Banks

Beginning with the enactment of
Section 27, Congress has taken bold and
historic action on more than one
occasion to preempt a wide range of
state laws so that state banks can
operate on a par with national banks in
the multistate financial services
marketplace that has come into
existence in recent decades. The broad
sweep of what Congress intended to
accomplish is evident in the terms and
legislative history of Riegle-Neal II and
Section 104(d). Those statutes further
the decades-old principle of competitive
equality embodied in federal law and
repeatedly recognized by the courts and
the FDIC.15 The requested FDIC rule
would implement these Congressional
purposes.

The principle of fundamental
competitive parity has been woven by
Congress and the courts into the very
fabric of the dual banking system. The
dual system was created when Congress
created the national bank system
alongside the state banking system. In
the Federal Reserve Act, Congress
expressly provided for state banks, as
well as national banks, to be member

14 The FDIC previously has engaged in a
rulemaking in comparable circumstances. In 1982,
the FDIC adopted a Statement of Policy addressing
the applicability of the Glass-Steagall Act to
securities activities of subsidiaries of insured
nonmember banks. 47 FR 38984, September 3,
1982. That Statement of Policy construed Section
20 of the Glass-Steagall Act and concluded that the
restrictions in that section on securities affiliates of
insured banks did not prevent insured nonmember
banks subject to the FDIC’s regulation and
supervision from having “bona fide” securities
affiliates or subsidiaries. The provisions of Glass-
Steagall construed in the Statement of Policy (like
the provisions of GLB at issue here) were not part
of the FDI Act, but the FDIC issued a rule to provide
clear guidance to insured state banks, and the
exercise of the FDIC’s rulemaking authority in that
case was upheld. See National Council of Savings
Institutions v. FDIC, 664 F.Supp. 572 (D.D.C. 1987).
Issuing guidance to state insured banks concerning
the scope of Section 104 of the GLB Act is a
necessary and appropriate exercise of the FDIC’s
authority to carry out its regulatory mandate.

15 See First Nat’l Bank v. Walker Bank & Trust
Co., 385 U.S. 252 (1966); First Nat’l Bank in Plant
City v. Dickinson, 396 U.S. 122 (1969); FDIC
Advisory Letter 00-5.
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banks. The McFadden Act as passed and
as amended in the 1930s embodied a
federal policy of competitive equality in
branching. In the FDI Act, deposit
insurance was made available to all
state and national banks.

Since 1980, Congress has amended
the FDI Act to ensure state-national
bank parity, to ensure a strong and
balanced dual banking system, and to
prevent discriminatory state laws from
favoring one type of charter over
another. In 1980, in response to the
challenges presented by the 1978
Marquette case, Congress provided
interstate usury parity for state banks in
Section 27 of the FDI Act.1® See 12
U.S.C. 1831d(a). In 1991, Congress
addressed state laws providing state
banks more expansive powers than
national banks, a disparity in favor of
state banks that Congress believed had
implications for safety-and-soundness,
bank competitiveness, and the dynamic
for change in the dual banking system.
That enactment provided that state bank
activities would be limited to activities
permissible for national banks, unless
the FDIC determined that for a state
bank to engage in an otherwise
impermissible activity would not pose a
significant risk to the deposit insurance
fund. See 12 U.S.C. 1831a(a)—(e). This
policy of parity was continued in
Riegle-Neal and the GLB Act.

1. The Legislative History of Riegle-Neal
Amendments Demonstrates
Congressional Purpose to Provide Parity
Between National Banks and State
Banks

In Riegle-Neal, Congress reversed
more than 150 years of federal policy
and enacted comprehensive federal laws
governing interstate banking for all
banks. Except for the applicable law
provisions, Riegle-Neal as originally
enacted gave parallel treatment to state
and national banks. In 1997, Congress
recognized that the original state bank
applicable law provision was placing
state banks at a substantial disadvantage
and was undermining the state system.
It acted swiftly to redress the state-
national bank balance in Riegle-Neal II.
The specific drafting approach, the
underlying policy and the express
purpose of that 1997 statute all sought
to ensure that state banks would operate
under a uniform interstate “applicable
law” regime based on home state law
parallel to the national bank regime. It
sought to ensure parity in the dynamic
interstate banking environment.

The legislative history of Riegle-Neal
II makes clear that Congress’ goal was to

16 See Marquette Nat’l Bank of Minneapolis v.
First of Omaha Serv. Corp., 439 U.S. 299 (1978).

facilitate competitive equality for state
banks and national banks in interstate
banking. The 1997 amendments
originated in the House Banking
Committee. At final passage, the
principal sponsor of the bill, Rep. Marge
Roukema (R—NJ), chair of the
Subcommittee on Financial Institutions,
and senior members of the House
Banking Committee, on a bipartisan
basis, expressed the intent to provide a
level playing field, not narrowly in
terms of competition between state and
national bank branches, but broadly in
terms of the ability of state banks to
match national banks in doing business
across the country.

As Rep. Roukema stated when
introducing the bill for vote on the
House floor: ““The essence of this
legislation is to provide parity between
state-chartered banks and national
banks. * * * This legislation is critical
to the survival of the dual banking
system. * * * [A] strong state banking
system is necessary for the economic
well-being of the individual States and
for innovation in financial institutions.”
In her final statement before final
passage, she repeated the necessity and
purpose of the bill: “[W]e have * * *
with this action, protected the dual
banking system while at the same time
gaining the advantages of interstate
banking.”1” No contrary statement was
made by any House or Senate member
during the floor debates preceding final
passage.

Representative Roukema’s statements
were echoed and reinforced by senior
members from each political party. On
the Republican side, Rep. Mike Castle
(R-DEL) addressed state bank’s
competitive needs “across the Nation”:
““As we enter the age of interstate
banking and branching, it is necessary
to ensure that state banks can compete
fairly with national banks as more
banking is done between States and
across the Nation. This legislation will
ensure that there is a level playing field
between state and national banks.”18
Rep. Doug Bereuter (R-NEB)
emphasized the benefits for the state
system, “This Member was intimately
involved in the original Riegle-Neal Act
and was concerned at that time that
States’ rights were protected. * * * This
Member believes that this measure
actually reinforces States’ rights by
maintaining the viability of the state
charter by ensuring parity with the
national bank charter * * * [and] urges
his colleagues to join him in approving

17 See 143 Cong. Rec. H3088 (daily ed. May 21,
1997), H4231 [daily ed. June 24, 1997).
18143 Cong. Rec. H3095 (daily ed. May 27, 1997).

this important protection of the dual
banking system.”19

A senior Democrat, Rep John LaFalce
(D-NY), articulated the purpose clearly:
“* * *Tdo believe [the bill’s] passage
is vital to maintain the dual banking
system. It is the dual banking system
that by giving banks a choice of Federal
or state charters has helped to ensure
that our U.S. banking industry has
remained strong and competitive.
[In 1994, Congress did not adequately
anticipate the negative impact the
interstate law would have on state
banks.] Why so? Well, it is due to the
fact that the national bank regulator has
the authority to permit national banks to
conduct operations in all the states with
some level of consistency. In contrast,
under the existing interstate legislation,
state banks branching outside their
home state must comply with a
multitude of different state banking laws
in each and every state in which they
operate.’’20

When the Riegle-Neal II bill was
considered in the Senate, concern also
was expressed about the erosion of the
dual banking system caused by the
disparity in applicable law enacted in
Riegle-Neal. In his floor statement
preceding final Senate passage, Senate
Banking Committee Chairman Alphonse
D’Amato (R-NY) stated the importance
of Riegle-Neal II for the continued
vitality of the dual banking system:

[Tlhe trigger date for nationwide
interstate branching has passed—June 1,
1997. This important legislation will
preserve the benefits of the dual banking
system and keep the state banking
charter competitive in an interstate
environment. * * *

The bill is necessary to preserve
confidence in a state banking charter for
banks with such a charter that wish to
operate in more than one state. In
addition, it will curtail incentives for
unnecessary Federal preemption of
State laws. Finally, the bill will restore
balance to the dual banking system by
ensuring that neither charter operates at
an unfair advantage in this new
interstate environment. * * *

New York has more than 90 State
[-Ichartered banks . * * * Without this

* * %

191d. at H3094. Rep. Spencer Bacchus (R-ALA)
similarly stated: “* * * we have heard almost
unanimous testimony that the unfortunate and
unintended consequences of our failure to make
these clarifications will be the devaluation of state
banking charters in favor of national charters and
the gradual decline of the state banking system
* % %2 1d, at H3095.

20]d. at H3094. Rep. Bruce Vento (D-MN)
similarly stated: ‘“The legislation will maintain the
dynamic balance between the chartering of national
and state banks and banking systems. This is a
necessary measure. It must be enacted to clarify and
ensure the viability of America’s dual banking
system.” Id. at H3093.
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legislation, the largest of these
institutions may be tempted to convert
to a national charter in order to operate
in more than one State. * * *

The current law may be unclear as to
whether consistent rules are used to
determine what laws and powers apply
to the out-of-state branches of state and
federally chartered banks. * * *
[Summary of the bill’s terms omitted]

Enactment of H.R. 1306 also would
bolster efforts of New York and other
states to make sure that State[-]chartered
banks have the powers they need to
compete efficiently and effectively in an
interstate environment.??

2. Section 104 of the GLB Act Reflects
Congress’ Intent To Preempt
Discriminatory State Laws Adversely
Affecting Any Depository Institution

Congress enacted Section 104 as part
of the GLB Act in 1999 to address state
laws providing competitive inequalities
among entities offering the same
financial products and services. Section
104 originated as a provision intended
to sweep away a variety of state laws
that had blocked or imposed special
requirements or conditions on banks
seeking to engage in insurance activities
permitted under their charter law.
During the legislative process, the
section was expanded to provide
express preemption of not just state
insurance laws, but any state law that
placed impediments or burdens on any
insured depository institution seeking to
provide financial services across the
country. Even though the non-insurance
provisions of Section 104(d) are far less
detailed than the insurance provisions
of Section 104, the Congressional
purpose and breadth of preemption with
respect to non-insurance activities are
express in the nature and scope of the
words used.

Congress determined that in a
national financial services marketplace
individual states should not be able to
impose burdens or requirements
adversely affecting any depository
institution, or its affiliates. As enacted,
Section 104(d) provides broad
preemption of discriminatory state laws
adversely affecting any type of
depository institution or any affiliate of
a depository institution. It was enacted
for the purpose of ensuring that no
insured depository institution—
including a state bank and its financial
affiliates—would be disadvantaged
competitively by the operation of state
law when it engages in a financial
activity, whether on its own, with an
affiliate or with ““any other person.”

21143 Cong. Rec. S5637 (daily ed. June 12, 1997).

The legislative history of Section
104(d), and particularly the paragraph
(4) nondiscrimination provisions, is
sparse, and thus its purpose and intent
are best drawn from its terms. It is
important to note that Section 104
addresses how banking organizations
conduct the full range of permitted
financial activities, whether by the
depository institution itself or by an
affiliate, including both “traditional”
affiliates such as mortgage or finance
companies and the new affiliations
permitted under the GLB Act. It focuses
on state laws that affect how depository
institutions or its affiliates engage in any
of their permitted activities. This focus
is evident in the Senate Banking
Committee report in 1999. That
Committee had taken the lead role in
fashioning Section 104 in the form
ultimately enacted. Its report expressly
addressed the section’s broad,
preemptive purpose with respect to
state laws that impinge on how financial
activities are conducted: “[TThe
Committee is aware that some States
have used their regulatory authority to
discriminate against insured depository
institutions, their subsidiaries and
affiliates. The Committee has no desire
to have State regulation prevent or
otherwise frustrate the affiliations and
activities authorized or permitted by
this bill. Thus, Section 104 clarifies the
application of State law to the
affiliations and activities authorized or
permitted by the bill (or other Federal
law), and ensures that applicable State
law cannot prevent, discriminate
against, or otherwise frustrate such
affiliations or activities.” 22

Section 104(d) has a purpose parallel
to Riegle-Neal II—to ensure that
depository institutions will be able to
compete across the country on equal
terms and to prevent state laws or
actions from providing disparate
treatment that would disadvantage any
bank vis-a-vis its competitors. When an
out-of-state state bank is subject to a
state law imposing any requirement,
limitation, or burden to which a
national bank or in-state bank is not
subject, Section 104(d) by its literal
terms preempts that state law.

D. In the Requested Rulemaking, the
FDIC Should Clarify the Applicable
Law Governing the Interstate Activities
of State Banks To Provide Parallel
Uniformity for State Banks With
National Banks

In light of the FDIC’s authority under
its statute and the express purposes and
policies of Congress enacted in recent

22 S, Rept. 106—44 (April 28, 1999) at 11 [Senate
Banking Committee] (emphasis added).

statutes, the Roundtable believes that
the FDIC can, and should, adopt rules
so that state banks can operate interstate
under uniform rules based on home
state law and thus parallel to national
banks. We now address in turn the
specific parts of the requested
rulemaking.

1. The FDIC Should Clarify That in
General Home State Law Is the
Governing Law Applicable to All
Activities Conducted in a Host State by
a State Bank That Has an Interstate
Branch in That State to the Same Extent
That Host State Law Is Preempted by the
National Bank Act

This petition seeks a rule addressing
the appropriate applicable law to govern
the activities of a state bank when it has
entered a host state with a branch as
permitted by Riegle-Neal and thus has a
federal law authorization to transact all
its legally permissible activities within
that host state. The requested rule
would expressly permit a state bank to
apply home state law uniformly to all its
business done in a host state parallel to
the ability of national banks to apply the
National Bank Act under OCC rules.
Riegle-Neal II plainly provides that if
the National Bank Act preempts host
state law for national banks, home state
law is the applicable law when the out-
of-state bank engages in any or all of its
permissible activities in or through its
host state branch. The Riegle-Neal
applicable law provisions for both state
and national banks are silent, however,
with respect to the governing law
applicable to a transaction that the bank
could conduct through its branch, but is
effecting without any involvement by
the host state branch.

Riegle-Neal I authorized the bank to
engage in any or all of its permitted
activities in the host state once it has a
single branch there and to apply its
home state law. The only question
under Riegle-Neal II is whether
Congress intended different law to
apply depending on the means used by
the bank to conduct its permitted
business in the host state or the
structure of the transaction (that is,
whether use of home state law as the
applicable law depends on some actual
branch involvement in the bank’s
transaction).23 The legislative purpose is
clear: Congress was focused on the

23 For example, although the statutory text
directly addresses the law applicable to a Tennessee
bank with a branch in Oklahoma that makes a loan
to an Oklahoma resident through its Oklahoma
branch (Tennessee law applies), the text does not
speak directly to the governing law applicable to
the identical loan originated by the Tennessee bank
from its home office in Tennessee (or through an
operating subsidiary).
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bank’s interstate activities, not the
means used by the bank. By adopting
the requested rule, the FDIC will
achieve the result Congress intended.

The FDIC should fill the statutory gap
and clarify the application of home state
law to host state activities by adopting
a rule for state banks that provides for
uniform application of home state law
whenever a national bank can apply the
National Bank Act. The FDIC rule
should make it clear that the state
bank’s home state law will apply to all
of the bank’s activities in a host state
whenever a host state law would be
preempted by OCC rules for a national
bank.

Specifically, the rule should make it
plain that any host state statute, rule,
order, etc., that would be preempted
under the terms of the OCC preemption
rule, or an OCC interpretive letter,
would also be preempted for a state
bank. If there is any uncertainty about
the application of the OCC rules in any
case, the rule might allow the home
state regulator, or the FDIC, to
determine in writing whether OCC rules
would provide preemption for national
banks. The FDIC should reserve the
ability to make any final determination
(with consultation with the OCC as
needed). In parallel fashion, the rule
should provide that if home state statute
law is silent, the home state regulator
can determine by rule, order, or
interpretative statement/letter what
applicable home state law is. In general,
the home state regulator’s written
determinations, whether by rule, order,
or interpretative statement/letter, should
govern, but could be subject to review
by the FDIC, upon request of the host
state regulator or upon the FDIC’s own
initiative.

The rule might also address another
Riegle-Neal provision addressing the
home-host state relationship. Section
10(h)(3) of the FDI Act expressly
provides that the “State bank
supervisors from 2 or more States may
enter into cooperative agreements to
facilitate State regulatory supervision of
State banks, including cooperative
agreements relating to the coordination
of examinations and joint participation
in examinations.” The state regulators,
through the Conference of State Bank
Supervisors, have entered into a
landmark nationwide cooperative
agreement, as well as agreements
involving a specific bank by the states
where that bank has branches. The FDIC
rule could provide guidance on the
effect of Section 10(h)(3).

2. The FDIC Should Clarify That Home
State Law is the Governing Law
Applicable to Activities Conducted by a
State Bank in a State in Which the State
Bank Does Not Have a Branch to the
Same Extent That State Law Is
Preempted by the National Bank Act

The Roundtable requests that the
FDIC adopt parallel rules under its
Section 9 authority to provide that the
home state law of a state bank will
apply to its activities in other states to
the same extent as the National Bank
Act applies to the activities of national
banks. The rule should provide that
whenever a state law is preempted by
the National Bank Act or OCC rules, it
also would not apply to an out-of-state
insured bank, which would be governed
by its home state charter law. The
requested rule thus would implement
the terms and policies of Section 104(d)
and the policies of Riegle-Neal IT and
address gaps in existing law. Like the
parallel OCC rules, the requested rules
would reduce legal risk, guide legal
compliance by insured banks, and aid
the FDIC in making enforcement
decisions under Section 8 of the FDI
Act. Further, by promoting operating
efficiency and competitiveness in
interstate banking and by reducing the
real costs arising from legal uncertainty
and risk, the proposed rule would
contribute to the safe and sound
operation of state banks.

To a large extent, the Riegle-Neal and
GLB legislation confirmed the existence
of a robust interstate marketplace for
financial services and provided a federal
legal framework for the conduct of this
interstate commerce. Although the
express purpose of Riegle-Neal II was to
provide state banks competitive equality
with national banks in interstate
banking, it did not by its terms address
the law applicable to banks outside
states where they maintain a branch.
The GLB Act addressed the entire
financial services marketplace and, like
Riegle-Neal I and II, adopted broad
federal rules to implement the goal of a
“level playing field”. In Section 104(d)
Congress plainly recognized the need
for financial services providers,
including insured depository
institutions, that operate across the
country to do so under uniform rules
and not to be subject to individual state
rules or actions that would disadvantage
some or all depository institutions.
Accordingly, Congress provided the
very broad express preemption stated in
Section 104(d) to address this perceived
need.

As is often the case, Congress did not
address in those acts every issue
presented by the developments and

problems it was considering, nor did it
address future developments. Under
established principles of administrative
law, as discussed above, the federal
agencies that administer and implement
statutory grants of authority have an
important role in adopting rules that
implement Congressional purposes,
reasonably fill in statutory gaps and
address the application of existing laws
to new developments and contexts.

The policy of Section 104 has a
similar goal as Riegle-Neal II, but
plainly addresses a different aspect of
the same problem—discriminatory state
laws that disadvantage depository
institutions, including state banks,
seeking to compete in interstate
financial service markets. Section 104(d)
thus directly informs and supports this
requested rule. Under Section 104(d),
when state law provides for a different
result for out-of-state state banks
compared to national and in-state state
banks, that law is preempted. Given
Section 104(d) and the FDIC’s authority
to address compliance with law under
FDI Act Section 8, the FDIC can adopt
a rule consistent with the logic and
policy of Riegle-Neal II that will provide
state banks competitive equality in
every state so that no insured state bank
will be required to comply with a state
law unless a national bank also would
be subject to that law.

OCC rules have provided national
banks substantial certainty and clarity
concerning the law governing national
bank activities across the country.24
These OCC actions have had the effect
of making national banks more
competitive and efficient in interstate

24 The Comptroller has addressed the reality of
multistate banking by adopting rules that provide
that a national bank and its operating subsidiaries
operate solely under the National Bank Act and
OCC rules wherever they do business across the
country. The OCC rules expressly provide that the
National Bank Act, not state law, governs the
deposit, lending, and other activities of national
banks, except as specifically provided in the OCC
rules. See 12 CFR 7.4007-7.4009. The National
Bank Act does not expressly address the law
applicable to a national bank outside states where